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EVANA. YOUNG

October 24, 2022

Ms. Harriet Miers

Chair, Texas Access to Justice Commission
Locke Lord LLP

By email

Dear Chair Miers:

The Texas Commission to Expand Civil Legal Services recommended in its
December 2016 report that a primary objective of future rulemaking projects should
be to foster access to the civil justice system by Texans who cannot afford traditional
legal representation. Many Texans have incomes low enough to qualify for assistance
from legal aid and volunteer attorney organizations, but resource and staffing
constraints allow these organizations to serve only a small fraction of qualified
applicants. Often, the only option for Texans who cannot be served is to attempt to
represent themselves.

To help address this civil justice gap and expand access to justice for low-
income Texans, the Supreme Court requests that the Commission examine existing
rules and propose modifications in the following areas:

e Modifications that would allow qualified non-attorney paraprofessionals to
provide limited legal services directly to low-income Texans. Among other
things, the Commission should consider: qualifications, licensing, practice
areas, and oversight of providers; eligibility criteria for clients; and whether
compensation for providers should be limited to certain sources, such as
government and non-profit funds.

e Modifications that would allow non-attorneys to have economic interests in
entities that provide legal services to low-income Texans while preserving
professional independence. The Commission should consider whether to
recommend that these modifications be studied through a pilot program or
regulatory sandbox and whether modifications should focus on certain services
for which there is a particular need.



The Court understands that the Commission will seek input from the bar and
a range of other relevant constituencies in developing these proposals, which the
Court would appreciate receiving by fall 2023. The Commission should work with
the State Bar of Texas to provide periodic updates to bar members regarding its work
on the proposals.

The Court is grateful for the Commaission’s service and your leadership.
Sincerely,

VDIt

J. Brett Busby
Justice

cc: Access to Justice Commission Members and Staff
State Bar of Texas
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Overview



Texas Access to Legal Services Project

Texas Access to Justice Commission | National Center for State Courts

Problem

Legal services providers do not have sufficient resources to meet the legal needs of low-income Texans
who qualify for legal services. According to the Texas Access to Justice Foundation, approximately 5.2
million Texans qualify for legal aid.! Legal aid organizations help more than 140,000 Texas families with
their civil legal needs each year; however, there is only one legal aid lawyer for every 7,000 Texans who
qualify. Due to a lack of resources, only 10% of low-income Texans’ civil legal need are being met.?

Assignment to Help Address the Problem

To help address this problem, other states have modified their ethical rules to allow trained non-lawyers
to provide legal advice in limited areas of the law. States have also modified their rules prohibiting non-
lawyer ownership of entities providing legal advice to allow legal organizations to partner with companies
to help drive technological solutions to more efficiently deliver legal services to low-income individuals.

The Texas Supreme Court has requested that the Texas Access to Justice Commission examine existing
court rules and consider proposing modifications to those rules that would:

1. allow qualified non-attorney paraprofessionals to provide limited legal services directly to low-
income Texans; and

2. allow non-attorneys to have economic interests in entities that provide legal services to low-
income Texans.

A Working Group has been formed to address the Texas Supreme Court’s request.

Potential Solution 1: Paraprofessionals

Texas Supreme Court Study Topic:  Modifications that would allow qualified non-attorney
paraprofessionals to provide limited legal services directly to low-income Texans.

Background
Under current law, Texas Penal Code 38.122 prohibits people from holding themselves out as lawyers
licensed to practice law if it is done with the intent to obtain an economic benefit. The Texas Disciplinary

Rules of Professional Conduct Rule 5.05 prohibits lawyers from assisting a person who is not a member of
the bar in engaging in the unauthorized practice of law.

! Legal aid organizations primarily assist individuals and families living at or below 125% of the federal poverty
guidelines. 125% of the 2023 federal poverty guidelines for a family of four is $37,500 a year and for an individual
it is $18,225. U.S. Federal Poverty Guidelines for 2023, available at https://aspe.hhs.gov/topics/poverty-economic-
mobility/poverty-guidelines (last accessed Jan. 23, 2023).

2 Access to Justice Facts, Texas Access to Justice Foundation, available at
https://www.teajf.org/news/statistics.aspx (last accessed Jan. 23, 2023).




Landscape of Navigator and Paraprofessional Programs

Several potential models have emerged as more and more states have implemented paraprofessional
programs and pilot projects, ranging from legal navigators to fully licensed legal paraprofessionals able to
provide legal assistance without supervision within the scope of their license. This section will introduce
the different types of programs currently in place and under consideration.

Court Navigators

Court navigators do not provide legal advice but rather provide guidance and information to self-
represented litigants to facilitate access to justice and improve court effectiveness.> Court navigators
provide information and nonlegal guidance to self-represented litigants to allow them to effectively
navigate courts, access legal resources, and file appropriate paperwork. When self-represented litigants
are better prepared and can more effectively navigate court systems, this reduces the burden on court
staff, helping processes run more smoothly.

Tasks that court navigators can perform include:

e helping find things in the courthouse, such as the clerk’s office or courtroom;

e making referrals for further legal assistance and legal resources;

e providing information about legal rules and procedures so the self-represented litigant can
understand the procedural posture of the case, what to expect, and next steps in the process;

e assisting with legal forms, including identifying the correct form, preparing the form, reviewing
the form for completeness, organizing the self-represented litigant’s paperwork, helping with
access to computers and technology;

e providing language assistance; and

e providing support in the courtroom, including emotional support and taking notes on the judge’s
ruling to help the self-represented litigant understand what happened in court.

Importantly, unlike Legal Paraprofessional models, court navigators do not provide legal advice. In
addition, court navigators receive training on what constitutes legal advice versus information.

Court navigators may focus on certain case types where there is a high percentage of self-represented
litigants, such as landlord tenant (e.g., eviction, habitability), debt collection, family law (e.g., child
custody, uncontested divorce, name change), or filing conservatorships.

Supervised Legal Paraprofessional

Supervised Legal Paraprofessionals are permitted to provide legal services within a limited scope of
practice under the supervision of an attorney. The supervising attorneys use their professional judgment
to determine what tasks are suitable for legal paraprofessionals based on the complexity of the work and
the legal paraprofessionals’ skills and experience, alleviating the need for the bar or a different licensing
entity to oversee the work of legal paraprofessionals.

3 Non-lawyer Navigators in State Courts: An Emerging Consensus: A Survey of the National Landscape of Non-
Lawyer Navigator Programs in State Courts Assisting Self-Represented Litigants, Georgetown Law Justice Law, at 15
(June 2019), available at
https://www.srln.org/system/files/attachments/Final%20Navigator%20report%20in%20word-6.11.hyperlinks.pdf
(last accessed Jan. 23, 2023).




Alaska

Alaska has a Community Justice Worker Program in which non-lawyers (“Community Justice Workers”)
can provide legal assistance to low-income Alaskans under the supervision of the Alaska Legal Services
Corporation. The Program provides free online training through the Alaska Pacific University, including
training on the rules of professional conduct. Currently, Community Justice Workers may train in the
following areas: SNAP applications and appeals, wills, ICWA enforcement, debt collection defense, and
domestic violence protective orders. Rules formalizing the program were enacted by the Alaska Supreme
Court, effective November 29, 2022.

Delaware

In January 2022, the Delaware Supreme Court enacted Rule 57.1 that allows non-lawyer Qualified Tenant
Advocates to provide legal advice in landlord-tenant cases under the supervision of a Delaware legal aid
lawyer. Notably, prior to enacting Rule 57.1, landlords were allowed to be represented by non-lawyer
agents in eviction proceedings, but tenants were not permitted to have non-lawyer representation.

Minnesota

In 2022, the Minnesota Supreme Court implemented two pilot projects, focusing on landlord-tenant and
family law cases. For family law cases, legal paraprofessionals may provide advice and appear in court on
behalf of client for less complex matters (which, depending on the circumstances, could include child
support modifications, parenting time disputes and paternity matters); may represent the client in
mediations where, based on the judgment of the supervising attorney, the matters at issue are less
complex, such as simple property division, parenting time, and spousal support; and may prepare and file

certain documents. To qualify to be a Supervised Legal Paraprofessional, an applicant must meet certain
paralegal education or experience requirements and meet certain ethics and continuing legal education
(“CLE”) requirements. In October 2022, the Minnesota Supreme Court entered an order expanding the
areas of permitted practice in family law to include cases involving allegations of domestic or child abuse
and orders of protection, as long as the legal paraprofessional has completed specialized training and
educational requirements.

Program Size: Minnesota currently has 22 legal paraprofessionals participating in the pilot project.

New Hampshire

In 2022, New Hampshire passed a bill enacting a Legal Paraprofessional Pilot Project to begin in January
2023. Legal paraprofessionals may represent clients in domestic violence, divorce, custody, and landlord-
tenant cases, including in the courtroom; however, the legal paraprofessional must be supervised by an
attorney admitted to practice in New Hampshire who has professional liability insurance.

Independent Legal Paraprofessional
Independent Legal Paraprofessional programs typically allow licensed legal paraprofessionals® to practice
law in a specific substantive area in which they are certified to practice. Washington, Utah, and Arizona

4 States use different terms to refer to legal paraprofessionals, including Limited Licensed Legal Technicians (WA)
and Licensed Paralegal Practitioner (UT).



have implemented Independent Legal Paraprofessional Programs, and Oregon will start a program in July
2023.°

Substantive Areas of Law: While programs vary, substantive areas of law in which Legal Paraprofessionals
may practice include landlord-tenant, debt collection, family law, administrative law, and some aspects
of criminal law where the defendant is not at risk of incarceration.

Permissible Tasks Legal Paraprofessionals Can Perform: State have allowed Legal Paraprofessionals to
provide most legal services within their certified area of practice to clients, except states typically prohibit
Legal Paraprofessionals from representing a client in a courtroom. Legal Paraprofessionals can provide
navigator-type services, such as informing client about navigating court processes and explaining what
court orders mean, but Legal Paraprofessionals can also provide legal advice, advocacy, and
representation, including counseling and advising clients on legal rights and remedies, drafting and filing
court documents, and representing clients in settlement negotiations or mediation.

Client Qualifications: As long as Legal Paraprofessionals are representing a client within their permissible
scope of practice, there are no limits on the clients that they can represent.

Supervision: Washington, Utah, and Arizona do not require licensed Legal Paraprofessionals to be
supervised by an attorney; the Oregon Pilot Project sets forth legal services that a Legal Paraprofessional
can handle independently and different tasks that a Legal Paraprofessional can handle under the
supervision of an attorney.®

Qualifications and Training: States may require applicants to have an associate’s degree, a paralegal
certification, and a certain number of years of experience in an area of law to qualify to be a licensed Legal
Paraprofessional. Legal Paraprofessionals typically must take a test, assessing general legal knowledge,
understanding of ethics rules, and knowledge of the substantive area of law in which they seek to be
licensed or certified. Some states also require applicants to pass a character & fitness examination.

Ongoing Responsibilities: Legal Paraprofessionals have similar responsibilities as attorneys in their state,
including paying annual dues, ethical responsibilities, malpractice insurance requirements, trust account
requirements, and CLE requirements. Some states require Legal Paraprofessionals to obtain CLE hours
within the scope of the Legal Paraprofessionals’ specific area of practice and ethics.

Program Size:

e Washington is sunsetting its Program (Limited License Legal Technician (“LLLT”) Program) in 2023,
due to the overall costs of sustaining the program and the small number of interested individuals,
concluding that this “was not an effective way to meet [legal] needs.”” The program admitted its
first LLLT in 2015 and currently has 91 LLLTs.

5 The Landscape of Allied Legal Professional Programs in the United States, Institute for the Advancement of the
American Legal System, at 7-12 (Nov. 2022), available at
https://iaals.du.edu/sites/default/files/documents/publications/landscape allied legal professionals.pdf (last
accessed Jan. 23, 2023).

6 Compare Rules for Licensing Paralegals in Oregon Rule 11.1(a) with 11.1(b) (family law) and Rule 11.2(a) with
11.2(b) (landlord-tenant), available at https://www.osbar.org/ docs/resources/Exhibit1-
2022.06.14LPRFAadoptedbyPLIC.pdf (last accessed Jan. 23, 2023).

7 Letter from Chief Justice Debra L. Stephens, Wash. Sup. Ct. to Stephen R. Crossland et al., Ltd. License Legal
Technician Bd. & Wash, State Bar Ass’n (June 5, 2020), available at https://wsba-




e Utah implemented its Program in 2019 and currently has 26 licensed legal paraprofessionals.
e Arizona implemented its Program in 2021 and currently has 26 licensed legal paraprofessionals.

Programs Currently Under Consideration

Connecticut (under consideration)

In September 2021, one of the Connecticut Bar Association State of the Legal Profession Task Force
subcommittees recommended developing a program for licensed non-lawyers to provide legal advice and
to advocate for clients in limited practice areas, including evictions, small claims, portions of family law,
administrative law, and criminal law with express limitations (carry no prospect for incarceration).

New Mexico (under consideration)

In January 2020, the New Mexico Supreme Court endorsed a proposal by the Ad Hoc Licensed Legal
Technicians Workgroup, recommending further study regarding allowing licensing non-lawyers to
perform limited legal work, including monitoring the currently existing legal paraprofessional programs
to get a sense of how successful these programs might be. The Supreme Court created a committee to
work on this recommendation and study the feasibility of creating a licensed legal technician program.

New York (under consideration)

The 2020 Commission to Reimagine the Future of New York Courts created a work group to explore
regulatory and structural innovations to more effectively adjudicate cases and improve the accessibility,
affordability, and quality of services. In December 2020, the work group proposal included a
recommendation to allow social workers to provide limited legal services and advocacy. The full
Commission accepted the recommendations and work is underway to implement them.

South Carolina (under consideration)

In 2022, the South Carolina Board of Paralegal Certification sent South Carolina Supreme Court a letter
with a proposal to expand the role of South Carolina Certified Paralegals. The Supreme Court has not yet
acted on this recommendation.

Non-Profit Driven Change: UpSolve’s American Justice Movement Program

While regulatory reform is usually driven by changes to the rules of ethics, UpSolve has at least
temporarily driven change through its American Justice Movement Program. Upsolve is a non-profit that
initially created tools to help consumers file for bankruptcy. In 2022, UpSolve launched its American
Justice Movement to empower low-income New Yorkers who have been sued for a debt to get free legal
advice from a Justice Advocate in their community.

To protect justice advocates from prosecution for violating New York’s Unauthorized Practice of Law
(“UPL”) rules, UpSolve successfully obtained a preliminary injunction prohibiting the Attorney General
from enforcing UPL rules against UpSolve and its American Justice Movement Program to prevent a
violation of the justice workers’ right to free speech.

uat.azurewebsites.net/docs/default-source/licensing/Illt/1-2020-06-05-supreme-court-letter-to-steve-crossland-
et-al.pdf?sfvrsn=8a0217f1 7 (last accessed Jan. 23, 2023).




Potential Solution 2

Texas Supreme Court Study Topic: Modifications that would allow non-attorney to have economic
interests in entities that provide legal services to low-income Texas while preserving professional
independence.

Background

Rule 5.04 of the Texas Disciplinary Rules of Professional Conduct (“Texas Rule 5.04”) prohibits lawyers and
law firms from sharing legal fees or forming a partnership providing legal services with a non-lawyer and
restricts the circumstances in which a lawyer may form a professional corporation authorized to practice
law for profit. Texas Rule 5.04’s purpose is to protect the lawyer’s independent professional judgment
from improper influence.

Texas Rule 5.04 substantially aligns with American Bar Association Model Rule 5.4.

Regulatory Reform Endeavors

Utah Regulatory Sandbox

In 2020, Utah implemented a “regulatory sandbox” in which legal business models that would have been
prohibited under the rules of professional conduct (e.g., Rule 5.4 (professional independence of lawyer),
Rule 5.5 (UPL), or other regulatory rules) can apply for permission from the Utah Supreme Court to
conduct business. The purpose of the sandbox is to experiment with and test innovative business models,
products, and services with the ultimate goal of ensuring “consumers have access to a well-developed,
high-quality, innovative, affordable, and competitive market for legal services.”

Businesses are initially given a risk categorization (e.g., low-, medium-, or high-risk), which controls
reporting requirements. With reports and data, the Utah Office of Legal Services Innovation (the
regulatory authority, hereinafter referred to as “the Office”) can then assess actualized risk and regulate
accordingly moving forward by assessing whether the goal is being achieved and whether consumers are
being harmed.

The Office provides the following examples of potential businesses:

e traditional law firms taking on non-lawyer investment or ownership;

e traditional law firms and lawyers entering into fee sharing relationships with non-lawyers;

e non-lawyer-owned or corporate entities employing Utah-licensed lawyers to practice law;

e firms or companies using technology platforms or non-lawyer service providers to
practice law; or

e lawyers or firms entering joint ventures or other forms of business partnerships with non-
lawyer entities or individuals to practice law.

After a period of review, entities can exit the regulatory sandbox. They remain under the oversight of the
Utah Supreme Court and the Office and must make quarterly reports concerning consumer complaints to
the Office.

The Office has a form that consumers can fill out about complaints; however, the form expressly states
that the Office will not provide the consumer with assistance to resolve their complaints.



Utah currently has 47 authorized entities, with 35 entities assessed as a low risk level, 11 assessed as a
moderate risk level, and 1 assessed as a high risk level. Below are some examples of business entities

authorized in Utah that may be of particular interest to the Working Group:

e AAA Fair Credit Foundation partners with People’s Legal Aid to provide legal assistance from non-
lawyers related to medical debt, including debt negotiation, advising, and form completion.

e Holy Cross Ministries provides assistance to consumers facing medical debt through non-lawyers,
including providing advice and completing forms.

e Timp Legal Certified Advocate Partner Program is a non-profit entity with non-lawyer domestic
advocates who provide limited services, such as legal assistance and assistance with protective
orders.

e Angel Advocates, PLLC is a firm with lawyers and non-lawyers providing legal services to families
impacted by loved one with special needs.

e Standout Legal LLC is a partnership between lawyers and non-lawyers who assist consumers with
end-of-life planning, contracts, and family law.

e Fair Credit employs attorney to assist consumers with credit violations.

e Hello Divorce provides dissolution of marriage services through a tech platform and lawyer
employees.

e LawPal provides software-facilitated legal document assistance in family and housing law.

Arizona: Permit Alternative Business Models: Repeal of Rule 5.4

In 2020, Arizona amended its rules to repeal prohibitions on fee sharing and non-lawyer economic
interests in law firms. The purpose of this change to allow lawyers to partner with non-lawyers to develop
a range of different business forms, which, in turn, would improve access to justice and the delivery of
legal services. Arizona lists several advantages to Alternative Business Structures (“ABSs”), including
allowing for greater technological innovations in the delivery of legal services, providing additional capital
to law firms, allowing firms to attract the best and brightest non-lawyer partners, and allowing for one-
stop shops to provide both legal and non-legal services.

ABSs must apply for a license (Section E); the Committee on ABSs reviews the applications and makes
recommendations to the Arizona Supreme Court, which ultimately grants or denies an application. In
making its recommendations to the Arizona Supreme Court, the committee must state the factors in favor
of approval (Subsection E(2)), including taking into account regulatory objectives, such as protecting the
public interest, promoting access to legal services, promoting and maintaining adherence to principles of
professionalism, and ensuring that adequate safeguards are in place to protect consumers (e.g., ensuring
that lawyers act in the best interests of their clients, maintain confidentiality, and maintain the
independence of their professional judgment).

ABSs must also have a compliance lawyer, whose duties and responsibilities (Subsection G(3)) include
ensuring that the ABS complies with policies and procedures to prevent non-lawyers in the business from
interfering with lawyers’ ethical duties.

In addition, ABSs must comply with a Code of Conduct (Section K), which addresses ethical issues
concerning conflicts of interest, professional independent judgment, and false and misleading conduct.

Currently, Arizona has licensed 29 ABSs.




Regulatory Reform and Access to Justice

One hypothesis of regulatory reform is that it will improve access to justice by increasing access to legal
services. Some argue that the rules prohibiting non-lawyer ownership and fee splitting with non-lawyers
prevents “innovation in marketing, finance systems, project management and more” because law firms
cannot offer equity interest to non-lawyers.?

Some argue that prohibitions on non-lawyer ownership interests in a law firm and barriers to outside
investments from non-lawyers present barriers to innovations in legal services.’

International territories have reported that non-lawyer ownership has resulted in increased choice and
competition, improved services, reduced prices, and an increase in innovation.°

Critiques of ABS Regulatory Reform

Critiques of regulatory reform efforts, particularly non-lawyer ownership reform, typically focus on a lack
of data to support claims that non-lawyer ownership will increase access to justice and contend that such
reform will undermine professionalism and potentially transform law firms into profit maximizing entities
without regard to the public good.*

Conflicts of interest may also arise in the ABS models, such as entities providing both insurance and legal
services. While it may be in the company’s short-term best interest to achieve highly favorable legal
results for its clients, long-term, it is more favorable to settle claims efficiently.?

In August 2022, the ABA reaffirmed Resolution 00A10F, stating that:

The sharing of legal fees with non-lawyers and the ownership or control of the practice of
law by non-lawyers are inconsistent with the core values of the legal profession. The law
governing lawyers that prohibits lawyers from sharing legal fees with non-lawyers and
from directly or indirectly transferring to non-lawyers ownership or control over entities
practicing law should not be revised.

In 2020, the California State Bar began exploring regulatory reform, including allowing more fee sharing
between lawyers and non-lawyers. In response, however, California enacted a law requiring the State Bar
to prioritize protecting consumers from “unscrupulous actors” in the legal field, prioritize access to justice
for persons who qualify for legal services, and not consider regulatory reform that would allow corporate
ownership of law firms and splitting legal fees with non-lawyers or abrogate UPL restrictions.

In 2021, a Florida Supreme Court-created special committee recommended establishing a regulatory
sandbox modeled after Utah to test non-lawyer ownership and fee sharing with non-lawyers to the Florida

8 Jason Solomon, Deborah Rhode & Annie Wanless, How Reforming Rule 5.4 Would Benefit Lawyers and
Consumers, Promote Innovation, and Increase Access to Justice, Stanford Center on the Legal Profession, April 2020
at 1, available at https://law.stanford.edu/publications/how-reforming-rule-5-4-would-benefit-lawyers-and-
consumers-promote-innovation-and-increase-access-to-justice/ (last accessed Jan. 23, 2023).

91d. at 6.

104d. at 8.

11 When Lawyers Don’t Get All the Profits, 29 The Georgetown J. of Legal Ethics, at 13 (2016).

12 see id. at 24-25 (identifying potential conflict of interest in insurance-legal alternative business models in the
United Kingdom, noting that many insurance companies with ABSs opted to follow a voluntary code of conduct
that promoted settlement of clients’ legal claims whenever possible to contain legal costs).




Bar. The State Bar Board of Governors unanimously rejected the proposal, and the Florida Supreme Court
declined to adopt the majority of the special committee’s recommendations. The Florida Supreme Court,
however, did adopt a recommendation to allow nonprofit legal services providers to organize as a
corporation and permit non-lawyers to serve on their boards of directors.

Working List of Relevant Texas Resources

General Filing Trends by Case Type
Statewide Filing Trends (2020)*3

o 28% of civil cases are debt cases, up 35% in civil courts and 147% in justice/municipal courts over
the last five years.

e 14% of civil cases are landlord-tenant; landlord tenant cases significantly declined during the
pandemic but were at an all-time high in 2019.

o Family cases comprised 45% of the total civil caseload (excluding civil cases related to criminal
matters); most family matters are handled in district court. Divorce constitutes 37% of the cases
(20% divorce with no children and 17% divorce with children); child support constitutes another
33% of cases.

Relevant Rules, Laws, and Cases

Texas Disciplinary Rules of Professional Conduct
Rule 5.03: Responsibilities Regarding Non-Lawyer Assistants

With respect to a non-lawyer employed or retained by or associated with a lawyer:

(a) a lawyer having direct supervisory authority over the non-lawyer shall make reasonable efforts
to ensure that the persons conduct is compatible with the professional obligations of the lawyer;
and

(b) a lawyer shall be subject to discipline for the conduct of such a person that would be a violation
of these rules if engaged in by a lawyer if:

(1) the lawyer orders, encourages, or permits the conduct involved; or
(2) the lawyer:

(i) is a partner in the law firm in which the person is employed, retained by, or
associated with; or is the general counsel of a government agency’s legal
department in which the person is employed, retained by or associated with; or
has direct supervisory authority over such person; and

(ii) with knowledge of such misconduct by the non-lawyer knowingly fails to take
reasonable remedial action to avoid or mitigate the consequences of that
person’s misconduct.

13 FY 2020 Annual Statistical Report for the Texas Judiciary, available at
https://www.txcourts.gov/media/1451853/fy-20-annual-statistical-report final marl10 2021.pdf.




Rule 5.04: Professional Independence of a Lawyer
(a) A lawyer or law firm shall not share or promise to share legal fees with a non-lawyer, except that:

(1) an agreement by a lawyer with the lawyer's firm, partner, or associate, or a lawful court order,
may provide for the payment of money, over a reasonable period of time, to the lawyer's estate
to or for the benefit of the lawyer's heirs or personal representatives, beneficiaries, or former
spouse, after the lawyer's death or as otherwise provided by law or court order.

(2) a lawyer who undertakes to complete unfinished legal business of a deceased lawyer may pay
to the estate of the deceased lawyer that proportion of the total compensation which fairly
represents the services rendered by the deceased lawyer; and

(3) a lawyer or law firm may include non-lawyer employees in a retirement plan, even though the
plan is based in whole or in part on a profit-sharing arrangement.

(b) Alawyer shall not form a partnership with a non-lawyer if any of the activities of the partnership consist
of the practice of law.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal
services for another to direct or regulate the lawyer's professional judgment in rendering such legal
services.

(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized
to practice law for a profit, if:

(1) a non-lawyer owns any interest therein, except that a fiduciary representative of the estate of
a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;

(2) a non-lawyer is a corporate director or officer thereof; or

(3) a non-lawyer has the right to direct or control the professional judgment of a lawyer.
Rule 5.05: Unauthorized Practice of Law
A lawyer shall not:

(b) assist a person who is not a member of the bar in the performance of activity that constitutes the
unauthorized practice of law

Statutes
Tex. Gov. Code 81.101

(a) In this chapter the "practice of law" means the preparation of a pleading or other document incident
to an action or special proceeding or the management of the action or proceeding on behalf of a client
before a judge in court as well as a service rendered out of court, including the giving of advice or the
rendering of any service requiring the use of legal skill or knowledge, such as preparing a will, contract, or
other instrument, the legal effect of which under the facts and conclusions involved must be carefully
determined.
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(b) The definition in this section is not exclusive and does not deprive the judicial branch of the power and
authority under both this chapter and the adjudicated cases to determine whether other services and acts
not enumerated may constitute the practice of law.

(c) In this chapter, the "practice of law" does not include the design, creation, publication, distribution,
display, or sale, including publication, distribution, display, or sale by means of an Internet web site, of
written materials, books, forms, computer software, or similar products if the products clearly and
conspicuously state that the products are not a substitute for the advice of an attorney. This subsection
does not authorize the use of the products or similar media in violation of Chapter 83 and does not affect
the applicability or enforceability of that chapter.

The above statute does not provide an exhaustive list of what constitutes the practice of law. The Texas
Supreme Court has held that the courts ultimately decide what is the practice of law.

Tex. Gov. Code 81.102

(a) Except as provided by Subsection (b), a person may not practice law in this state unless the person is
a member of the state bar.

(b) The supreme court may promulgate rules prescribing the procedure for limited practice of law by:
(1) attorneys licensed in another jurisdiction;
(2) bona fide law students; and

(3) unlicensed graduate students who are attending or have attended a law school approved by the
supreme court.

Tex. Gov. Code 83.001(a)

(a) A person, other than a person described in Subsection (b), may not charge or receive, either
directly or indirectly, any compensation for all or any part of the preparation of a legal instrument
affecting title to real property, including a deed, deed of trust, mortgage, and transfer or release
of lien.

Subsection (b) exempts licensed attorneys, real estate brokers, or salesmen and mineral property lease
transactions.”

Tex. Penal Code 38.122: Prohibits a person from holding himself out to be a lawyer unless licensed to
practice law if it is done with an intent to obtain an economic benefit

Tex. Penal Code 38.123: Prohibits a person from taking certain actions with respect to personal injury
claims if done with an intent to obtain an economic benefit

Caselaw

Unauthorized Practice Committee v. Cortez, 692 S.W.2d 47 (Tex. 1985) (concluding that courts decide
whether an activity is the practice of law; selecting and preparing immigration forms constitutes the
practice of law).
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Crain v. Unauthorized Practice of Law Committee, 11 S.W.3d 328 (Tex. App.—Houston [1st Dist.] 1999,
pet. denied), cert denied, 532 U.S. 1067, 150 L. Ed. 2d 211, 121 S. Ct. 2218 (2001) (preparing and filing
mechanic's lien affidavits constitutes the practice of law).

Greene v. Unauthorized Practice of Law Committee, 883 S.W.2d 293 (Tex. App.—Dallas 1994, no writ)
(preparing and sending demand letters on personal injury and property damage claims and negotiating
and settling the claims with insurance companies constitutes the practice of law).

Fadia v. Unauthorized Practice of Law Committee, 830 S.W.2d 162 (Tex. App.—Dallas 1992, writ denied)
(selling will forms and manuals constitutes the practice of law).

Brown v. Unauthorized Practice of Law Committee, 742 S.\W.2d 34 (Tex. App.—Dallas 1987, writ denied)
(contracting to represent persons with regard to personal injury and property damage claims constitutes
the practice of law).

Working List of Resources:
ABA Model Rules of Professional Conduct

ABA 2022 Resolution No. 402

Texas Disciplinary Rules of Professional Conduct

Texas Professional Ethics Committee Opinions

Texas UPL Committee Resources

Conference of Chief Judges and Conference of State Court Administrators, Resolution 2: Endorsing
Standards for Regulatory Reform Metrics

FY 2020 Annual Statistical Report for the Texas Judiciary

The Landscape of Allied Legal Professionals Programs

Regulatory Sandboxes for the Legal Industry

Ralph Baxter, Dereliction of Duty: State-Bar Inaction in Response to America’s Access-to-Justice Crisis, 132
Yale L.J.F. 228 (Oct. 19, 2022).

Stephen P. Younger, The Pitfalls and False Promises of Nonlawyer Ownership of Law Firms, 132 Yale L.J.F.
259 (Oct. 19, 2022).
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[. PURPOSE & ORGANIZATION

The purposes of this paper are to explain why many states have begun to create a new tier of
legal service providers (“Allied Legal Professional” or “ALP”)! and to describe the similarities
and differences between each one. One of the first steps states have taken when developing their
own program has been to look at what other states are doing. This report is designed to be used
as a resource for states interested in creating their own ALP program to understand not only what
other states’ programs consist of, but also their reasoning behind many of their decisions.

The paper begins with an overview of the current access to justice problem that is plaguing the
United States of America. It then details which states currently have active programs and which
states have created proposals for a program in the future. The paper then describes each of the
major pieces of the framework that makes up an ALP, how states’ programs and proposals differ
from one another, and why states have chosen the framework they have. It ends with a look at
the benefits and challenges that exist with the active programs based on the various studies that
have been done.

II. OVERVIEW

There is a well-documented and critical access to justice problem that exists in the United States
and across the world. According to a national 2021 joint study—Justice Needs and Satisfaction
in the United States of America—by IAALS, the Institute for the Advancement of the American
Legal System at the University of Denver, and HiiL, The Hague Institute for Innovation of Law,
two-thirds of Americans faced at least one legal issue in the past four years.? Of the issues
experienced, 46% either have no expected future resolution or were resolved in a way perceived
as unfair.> A Pew Research Center study found that, in 2018 alone, less than half of all U.S.
households that experienced legal issues sought relief in court, and those who sought such relief

! There is no single commonly used name for allied legal professionals around the country, as jurisdictions have
adopted a broad range of different titles and acronyms. IAALS selected this title as a placeholder name for this
project, starting from what ALPs contribute as professionals rather than how they differ from lawyers. It is IAALS’
goal to work with industry leaders to develop a standard name for these providers so that there is uniformity among
states, as opposed to the current situation where most states have created a different name for their providers. See
infra Section IILE.

2 HAGUE INST. FOR INNOVATION OF LAW & INST. FOR THE ADVANCEMENT OF THE AM. LEGAL SYS., JUSTICE NEEDS
AND SATISFACTION IN THE UNITED STATES OF AMERICA 31 (2021),
https://iaals.du.edu/sites/default/files/documents/publications/justice-needs-and-satisfaction-us.pdf.

3 1d. at222.



largely did so on their own.* Studies suggest that over 70% of civil® and family® law cases have
at least one party that is self-represented, with over 90% of eviction” and debt-collection® cases
in some jurisdictions involving an unrepresented defendant. These problems have only grown
with the COVID-19 pandemic.

The crisis in access to justice is a crisis for our democracy. According to the World Justice
Project, in 2021 the United States ranked 126 out of 139 countries for accessibility to court and
legal services, and the problem reaches far up the income scale.’ It is not only the poorest who
lack access to legal services, but also the middle class and small businesses. In a 2022 justice gap
survey by the Legal Services Corporation, only 59% of the middle class (yearly income of
$34,689 to $111,000 for a family of four) were confident in their ability to afford an attorney.!°
Other studies show a grimmer view—that between 40—60% of the needs of middle-income
individuals are unaddressed.!! People want legal help, and they are not getting the help they
need. When this reality collides with our ideal of “equality under the law,” the sustainability of

the legal system is threatened.

* PEW CHARITABLE TRS., HOW DEBT COLLECTORS ARE TRANSFORMING THE BUSINESS OF STATE COURTS 4 (2020),
https://www.pewtrusts.org/-/media/assets/2020/06/debt-collectors-to-consumers.pdf (citing Erika Rickard, Many

U.S. Families Faced Civil Legal Issues in 2018, PEW CHARITABLE TRS. (Nov. 19, 2019),
https://www.pewtrusts.org/en/research-and-analysis/articles/2019/11/19/many-us-families-faced-civil-legal-issues-

in-2018).

5> PAULA HANNAFORD-AGOR ET AL., NAT’L CTR. FOR STATE COURTS, THE LANDSCAPE OF CIVIL LITIGATION IN
STATE COURTS 31 (2015), https://www.ncsc.org/ data/assets/pdf file/0015/25305/civiljusticereport-2015.pdf.

¢ PAULA HANNAFORD-AGOR ET AL., NAT’L CTR. FOR STATE COURTS & INST. FOR THE ADVANCEMENT OF THE AM.
LEGAL SYS., FAMILY JUSTICE INITIATIVE: THE LANDSCAPE OF DOMESTIC RELATIONS CASES IN STATE COURTS 20-24

(2018), https://www.ncsc.org/ _data/assets/pdf file/0018/18522/fji-landscape-report.pdf.

" Russell Engler, Connecting Self-Representation to Civil Gideon: What Existing Data Reveal about When Counsel
Is Most Needed, 37 FORDHAM URBAN L.J. 37, 47 n.44 (2010),

https://ir.Jawnet.fordham.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=2321 &context=ulj.

8 PEW CHARITABLE TRS., HOW DEBT COLLECTORS ARE TRANSFORMING THE BUSINESS OF STATE COURTS 2 (2020),
https://www.pewtrusts.org/-/media/assets/2020/06/debt-collectors-to-consumers.pdf.

® WJP Rule of Law Index (Civil Justice in the U.S. in 2021), WORLD JUSTICE PROJECT,
https://worldjusticeproject.org/rule-of-law-index/factors/2021/United%20States/Civil%20Justice (results from query

“Country: United States” + “Year: 2021” + “Factors: Civil Justice”) (last visited Nov. 1, 2022).

10 L EGAL SERVS. CORP., THE JUSTICE GAP: THE UNMET CIVIL LEGAL NEEDS OF LOW-INCOME AMERICANS 64
(2022), https://Isc-live.app.box.com/s/x12v2uraiotbbzrhuwtjlgi0emp3myz1.

! Deborah L. Rhode, Access To Justice: A Roadmap For Reform, 41 FORDHAM URBAN L.J. 1227, 1228 (2016),
https://ir.Jawnet.fordham.edu/cgi/viewcontent.cgi?article=2544&context=ulj.




The access to justice problem reflects the stranglehold current regulations have on the delivery of
legal services. With few exceptions, anyone other than a lawyer providing legal services is
engaging in the unauthorized practice of law and can be punished—regardless of whether those
services actually help consumers. Current regulations constrict new pathways to accessible legal
services and leave consumers with few alternatives. And, while legal aid services and pro bono
work are critical in mitigating the access to justice issue, reliance on lawyers and these programs
is not enough. According to law professor and economist Gillian Hadfield, it would cost roughly
$70 billion to provide just one hour of legal help to all the households in America currently
facing legal problems.'? And relying on pro bono work alone is just as unrealistic. If every
lawyer in the country did 100 hours more of pro bono work on top of the pro bono work they
already do, this would provide just 30 minutes of legal help per dispute-related problem per
household.!® Not only is this additional 100 hours unfathomable—in 2016, the average amount
of pro bono hours provided by the 52% of lawyers who provide such services is around 37—
the 30 minutes of legal help it would provide is a far cry from the actual amount of help people
need.

As a result, organizations and states have begun creating a variety of advocacy programs to help
people who cannot afford an attorney. Some states have altered their unauthorized practice of
law rules to allow a new tier of legal services providers—allied legal professionals (ALPs)—to
perform limited services in discrete areas of the law. The few programs that have been created—
and those still in the planning stage—have all been set up with a slightly different framework to
fit their jurisdictions’ needs. IAALS’ created its A/lied Legal Professionals project with the goal

to map out what these different programs look like, understand the benefits and challenges that
exist within each one, and then create recommendations for a national model with the assistance
of subject-matter experts based on data and best practices.

Separate from the ALP programs mentioned above, organizations and states have created other
advocacy programs that allow for people other than attorneys to provide legal services. In 2014,
New York City created a Court Navigator Program where specially trained professionals who are
not attorneys can provide general information, written materials, and one-on-one assistance for

12 Gillian K. Hadfield & Jamie Heine, Life in the Law-Thick World: The Legal Resource Landscape for Ordinary
Americans, USC L. LEGAL STUD. PAPER No. 15-2, 37 (2015),

JUSTICE IN AMERICA 21-52 (Samuel Estreicher & Joy Radice eds., Cambridge Univ. Press 2016).

B Id.

14 AM. BAR ASS’N, STANDING COMM. ON PRO BONO & PUB. SERV., SUPPORTING JUSTICE: A REPORT ON THE PRO
BONO WORK OF AMERICA’S LAWYERS 6 (2018),

https://www.americanbar.org/content/dam/aba/administrative/probono public service/ls pb supporting justice iv
final.pdf.




self-represented litigants during their court appearances in landlord-tenant and consumer-debt
cases. Upsolve is different in that it is a nonprofit organization that has implemented a
program—the American Justice Movement—to train professionals who are not lawyers to
provide free legal advice on whether and how to respond to a debt collection lawsuit.”!
Innovation for Justice (i4J) is different from Upsolve, as it is a social-justice-focused legal

innovation lab that creates disruptive, human-centered solutions to the access to justice gap. In
2019, it created a Licensed Legal Advocate pilot where nonlawyer community-based advocates
could give free legal advice on family law issues. Most recently, i4J published a report on how
Utah’s and Arizona’s ALP programs could be leveraged to create a less intensive specialized
certificate for people who work in community-based organizations and help low-income tenants
with housing issues.!® The certificate would allow them to provide free, limited-scope legal
advice on the common legal problems their clients face.!” And while not created as an advocacy
program, the United States Department of Justice allows accredited representatives who are not

attorneys to represent clients before immigration courts.

The United States is not alone is creating programs that allow for people other than lawyers to
provide legal services with the aim of increasing access to legal help. Unlike the United States,
paralegals in Canada have been allowed to provide limited legal services for many years. In
Ontario, the existence of the independent paralegal profession dates back around the 1960s,'® and
paralegals have been regulated by the Law Society of Ontario since 2007.!” While there are
restrictions on the types of cases they can handle, licensed paralegals are allowed to provide legal
advice, prepare documents, and represent clients in court.?? And since 2012, designated

15 Complaint at 2, Upsolve, Inc. & Rev. John Udo-Okon v. Letitia James, No. 1:22-cv-00627 (S.D.N.Y. 2022).

16 INNOVATION FOR JUSTICE, UNIV. ARIZ. JAMES E. ROGERS COLL. OF LAW & UNIV. UTAH DAVID ECCLES SCH. OF
BuUS., REPORT TO ARIZONA AND UTAH SUPREME COURTS: EXPANDING ARIZONA’S LP AND UTAH’S LPP PROGRAM
TO ADVANCE HOUSING STABILITY 46 (2022), https://docs.google.com/document/d/1j-
K2L1FOm6IFkXKkSZ89MeEumuFeGtuBQJ2-8ocTx5w/edit.

17 1d. at 46.

18 R. W. IANNI, REPORT OF THE TASK FORCE ON PARALEGALS 11 (1990),
https://archive.org/details/mag_00004736/mode/2up.

19 Paralegal Regulation Resources, L. SOC’Y ONT., https:/Iso.ca/paralegals/about-your-licence/paralegal-regulation-
resources (last visited Nov. 1, 2022).

20 About Paralegals, L. SOC’Y ONT., https:/Iso.ca/public-resources/choosing-the-right-legal-professional/about-
paralegals (last visited Nov. 1, 2022).




paralegals in British Columbia have been permitted to give legal advice and appear before a
court or tribunal while under the supervision of a lawyer.?!

I1I. METHODOLOGY

In an effort to obtain the most comprehensive and accurate information available on the many
states’ allied legal professional programs and proposals, IAALS implemented a multi-step
process to understand the current landscape.

A. DISCOVERY OF WHICH STATES HAVE ACTIVE
PROGRAMS & PROPOSALS

We started this process with a basic understanding of the states with active programs and the
states with proposals by participating in a virtual roundtable group created by Steve Crossland,
which meets monthly and is attended by many leaders of these states. Throughout the other steps
of our research, such as the reviewing of states’ proposals and speaking with state leaders, we
discovered the remaining states that have created proposals for ALP programs.

B. THE FRAMEWORK OF ALLIED LEGAL PROFESSIONAL
PROGRAMS

We reviewed the proposals and adopted rules from the four states that have active programs to
gain an understanding of the many framework pieces that make up an ALP program. We created
a detailed chart of each state, including a description of what they included and excluded for
each piece of the general framework. We followed the same process with each state that has an
ALP proposal, whether the proposal has been accepted, rejected, or not yet voted on. We then
reached out to program/proposal leaders to get a sense of why their committees chose to include
or exclude different pieces of their programs’ framework. In conjunction with speaking to
program leaders, we reviewed available meeting minutes from each state to get a better sense of
why each committee chose to develop their program the way they did.

21 CopE oF PROF’L CONDUCT B.C. app. E (2013), https://www.lawsociety.bc.ca/support-and-resources-for-
lawyers/act-rules-and-code/code-of-professional-conduct-for-british-columbia/appendix-e-%E2%80%93-
supervision-of-paralegals/.




C. VERIFICATION OF ACCURACY

Lastly, once we drafted an initial version of this landscape report based on all the information we
had gathered, we reached back out to program/proposal leaders in each state to review the
accuracy of the report. Based on the responses we received, we revised this report to include the
most accurate information available.

IV. DISCUSSION

A. PROGRAMS & THEIR VARYING STAGES

Of the 16 programs listed below, many of them are in varying stages of implementation. States
under “Programs Implemented,” including Washington, Utah, Arizona, and Minnesota, have
active programs with licensed providers. States under “Programs Under Development,”
including New Hampshire and Oregon, have proposed programs that have been approved by
their state supreme court or legislature but are not yet implemented. States under “Programs
Under Consideration,” including Colorado, Connecticut, New Mexico, New York, North
Carolina, South Carolina, and Vermont, have developed proposals, but those proposals have not
yet been accepted or denied. And states under “Programs Currently Not Moving Forward,”
including California, Florida, and Illinois, have developed proposals that are currently halted.

I. PROGRAMS IMPLEMENTED?#

WASHINGTON

In 2002, Washington created the Practice of Law Board (POLB) that was to, in part, propose a
rule to the Washington Supreme Court that nonlawyers be authorized to engage in certain legal
or law-related activities. The POLB twice submitted recommendations to the Board of

Governors of the Washington State Bar Association, which rejected POLB’s recommendations

22 The states in this subsection are listed in order of implementation, as opposed to alphabetically like the three
subsections that follow this one.



both times.?* Many lawyers voiced concerns that nonlawyers would be unqualified to deliver
legal services and that they would take away work from lawyers.?*

After the POLB revised its recommendations, in June 2012 the Washington Supreme Court
issued an order adopting the Limited License Legal Technician (LLLT) Rule.?’ The court stated
that “[w]e have a duty to ensure that the public can access affordable legal and law related
services, and that they are not left to fall prey to the perils of the unregulated marketplace.”?¢

Washington admitted its first LLLTs in 2015.

In June 2020, the Washington Supreme Court voted to sunset the LLLT program. The court
stated that due to “the overall costs of sustaining the program and the small number of interested
individuals . . . the LLLT program is not an effective way to meet these needs.”?” Current LLLTs
and those working at the time to become a LLLT, so long as they completed the licensing
requirements by July 31, 2020, can continue to be licensed and provide services. There are a total
of 91 licensed LLLTs.?8

UTAH

In May 2015, the Utah Supreme Court created the Supreme Court Task Force to Examine
Limited Legal Licensing with the charge to “examine emerging strategies and programs that
authorize individuals to provide specific legal assistance in areas currently restricted to licensed
lawyers.”?® The task force recommended, among other things, the creation of “a subset of

23 Stephen R. Crossland, The Evolution of Washington’s Limited License Legal Technician Rule, 83 B. EXAMINER
20, 21 (June 2014), https://thebarexaminer.ncbex.org/article/june-2014/the-evolution-of-washingtons-limited-
license-legal-technician-rule/.

#d
BId
26 In the Matter of the Adoption of New APR 28—Limited Practice Rule for Limited License Legal Technicians,

No. 25700-A-1005 (Wash. S. Ct. June 15, 2012),
https://www.courts.wa.gov/content/publicUpload/Press%20Releases/25700-A-1005.pdf.

27 Letter from C.J. Debra L. Stephens, Wash. Sup. Ct., to Stephen R. Crossland et al., Ltd. License Legal Technician
Bd. & Wash. State Bar Ass’n (June 5, 2020), https://www.wsba.org/docs/default-source/licensing/111t/1-2020-06-05-
supreme-court-letter-to-steve-crossland-et-al.pdf?sfvrsn=8a0217f1 7.

B LLLT Legal Directory, MYWSBA,
https://www.mywsba.org/PersonifyEbusiness/LegalDirectory.aspx?ShowSearchResultss=TRUE&LicenseType=LLL
T (last visited Nov. 1, 2022).

29 SUP. CT. TASK FORCE TO EXAMINE LTD. LEGAL LICENSING, UTAH STATE COURTS, REPORT AND
RECOMMENDATIONS 7 (2015),



discrete legal services that can be provided by a licensed paralegal practitioner in three practice
areas.”’ These three areas include family law, debt collection, and unlawful detainer or eviction
actions. The task force’s recommendations were assigned to a Licensed Paralegal Practitioner
(LPP) Steering Committee.?! The steering committee developed the criteria for LPPs and, in
November 2018, the Utah Supreme Court adopted amendments to Utah’s Authorization to
Practice Law Rule, creating the new role of LPPs.>? There are currently a total of 26 LPPs.3?

ARIZONA

In November 2018, the Arizona Supreme Court established the Task Force on Delivery of Legal
Services.>* The task force’s purpose was, in part, to “[e]xamine and recommend whether
nonlawyers, with specific qualifications, should be allowed to provide limited legal services.
The task force submitted its October 2019 report and recommendations to the Arizona Supreme
Court, which included the development of a tier of nonlawyer legal service providers (“Legal
Paraprofessionals” or “LPs”).3¢ In August 2020, the Arizona Supreme Court voted unanimously

2935

in favor of modifying the court rules regulating the practice of law so that LPs could provide
limited legal services, including going into court with their clients.?” The creation of LPs went
into effect in January 2021. There are currently a total of 26 LPs.*8

https://www.utcourts.gov/committees/limited legal/Supreme%20Court%20Task%20Force%20t0%20Examine%20
Limited%20Legal%20Licensing.pdf.

30 Id. at 8.

3! Licensed Paralegal Practitioner, UTAH COURTS, https://www.utcourts.gov/legal/lpp/ (last visited Nov. 1, 2022).

32 7d.

33 Licensed Paralegal Practitioners, LICENSED LAWYER, https://www.licensedlawyer.org/Find-a-Lawyer/Licensed-
Paralegal-Practitioners (last visited Nov. 1, 2022).

34 TASK FORCE ON THE DELIVERY OF LEGAL SERVS., ARIZ. SUPREME COURT, REPORT AND RECOMMENDATIONS 1
(2019), https://www.azcourts.gov/Portals/74/LSTF/Report/LSTFReportRecommendationsRED 10042019.pdf.

3 d.
36 Id. at 39-43.

37 News Release, Ariz. Supreme Court, Arizona Supreme Court Makes Generational Advance in Access to Justice
(Aug. 27, 2020), https://www.azcourts.gov/Portals/201/Press%20Releases/2020Releases/082720RulesAgenda.pdf.

38 Legal Paraprofessional Program Directory, ARIZ. JUDICIAL BRANCH,
https://www.azcourts.gov/Portals/26/LP/Directory/LP%20Master%20Directory%208-9-
2022.pdf?ver=VEuHIwOYfYJ7Y4cAa oKPg%3d%?3d (last visited Nov. 1, 2022).




MINNESOTA

In 2014, the Minnesota State Bar Association’s (MSBA) Task Force on the Future of Legal
Education examined ways of making legal careers more affordable while also addressing the
existing unmet need for legal representation.>® One of their recommendations was to create a
separate task force focused on studying the LLLT program.*® The MSBA then created the
Alternative Legal Models Task Force with the charge of “examin[ing] the advisability of
supplementing traditional lawyer representation through the creation of a new type of limited-
scope certified legal assistance provider to increase access to justice for those who cannot afford
a lawyer.”*! In 2017, the Alternative Legal Models Task Force submitted its report and
recommendations to the MSBA that included the recommendation to create legal practitioners,
based on the British Columbia model of paralegals.*

In 2019, the Minnesota Supreme Court issued an order establishing the Implementation
Committee for Proposed Legal Paraprofessional Pilot Project with the charge to expand the task
force’s recommendations and develop a pilot project that would allow legal paraprofessionals
(LPs) to provide legal advice under the supervision of an attorney.** The implementation
committee submitted its March 2020 report and recommendations to the Minnesota Supreme
Court, recommending the framework for the LP pilot project. ** In September 2020, the

39 ALT. LEGAL MODELS TASK FORCE, MINN. STATE BAR ASS’N, REPORT AND RECOMMENDATIONS 2 (2017),

https://msbawebtest.mnbar.org/docs/default-source/policy/alm-task-force-report-and-recommendations-
final.pdf?sfvrsn=3c0f1d10 0.

04
A d
42 1d. at 8-14.

43 IMPLEMENTATION COMM. FOR PROPOSED LEGAL PARAPROFESSIONAL PILOT PROJECT, MINN. SUPREME COURT,
REPORT AND RECOMMENDATIONS TO THE MINNESOTA SUPREME COURT 2 (2020) [hereinafter 2020 REPORT AND
RECOMMENDATIONS TO THE MINNESOTA SUPREME COURT],
https://staticl.squarespace.com/static/5¢3ad81df16b3b2611358798/t/5f3ee98c960c¢2030519e7111/1597958553059/R
eport-and-Recommendations-to-Minnesota-Supreme-Court-reduced-size.pdf.

4 1d. at 8-13.
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Minnesota Supreme Court ordered that the LP pilot project be implemented starting in March
2021.% There are currently a total of 23 LPs.*

II. PROGRAMS UNDER DEVELOPMENT

NEW HAMPSHIRE

In November 2021, the New Hampshire House introduced House Bill 1343, which would allow
limited legal services by paraprofessionals.*’ The bill was passed by the house and senate and
then signed by the governor in June 2022. The bill provides for a two-year pilot program
beginning on January 1, 2023. It will allow qualified paraprofessionals, working under the
supervision of a licensed attorney, to provide legal services in domestic violence, divorce,
custody, and landlord-tenant cases, including courtroom representation in three of New
Hampshire’s Circuit Courts.

OREGON

In 2017, the Oregon State Bar (OSB) Futures Task Force recommended that a limited-scope
license be established for paralegals to help address the access to justice gap.*® In September
2019, the OSB Board of Governors voted unanimously to establish the Paraprofessional
Licensing Implementation Committee and charged the committee to “[e]ngage stakeholders to
develop a regulatory framework for licensing paralegals consistent with the recommendations of
the OSB Futures Task Force Report in order to increase access to the justice system while
ensuring the competence and integrity of the licensed paralegals and improving the quality of
their legal services.”¥

4 Order Implementing Legal Paraprofessional Pilot Project, ADM19-8002 (Minn. S. Ct. Sept. 29, 2020),
https://mncourts.gov/mncourtsgov/media/Appellate/Supreme%20Court/RecentRulesOrders/Administrative-Order-
Implementing-Legal-Paraprofessional-Pilot-Project.pdf.

46 Roster of Approved Legal Paraprofessionals, MINN. JUDICIAL BRANCH,
https://www.mncourts.gov/mncourtsgov/media/Appellate/Supreme%20Court/LPPP-Roster-of-Approved-Legal-
Paraprofessionals.pdf (last visited Nov. 1, 2022).

4T H.B. 1343, 2022 Reg. Sess. (N.H. 2022), https://legiscan.com/NH/text/HB1343/2022.

48 FUTURES TASK FORCE, OR. STATE BAR, REPORTS AND RECOMMENDATIONS OF THE REGULATORY COMMITTEE
AND INNOVATIONS COMMITTEE 3 (2017) [hereinafter OR. FUTURES REPORT 2017],
https://iaals.du.edu/sites/default/files/documents/publications/or_futures_tf reports.pdf.

Y Id.
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In April 2022, the implementation committee submitted its final report to the OSB Board of
Governors, detailing the framework of a licensed paralegal (“LP”) program.’® The Board of
Governors approved the recommendations in the report in July 2022 and submitted it to the

Oregon Supreme Court, >! which approved the proposal that same month.

III. PROGRAMS UNDER CONSIDERATION

COLORADO

In February 2015, the Colorado Supreme Court’s Attorney Regulation Advisory Committee
formed the Providers of Alternative Legal Services (PALS) subcommittee to study Washington
State’s LLLT program.>? The PALS subcommittee met for four years and published its
preliminary report in August 2019, recommending that the Colorado Supreme Court create and
fund a legal paraprofessional pilot project to provide legal assistance in eviction cases.> In
February 2020, the Colorado Supreme Court ordered the creation of a new subcommittee of the
Supreme Court Advisory Committee to explore the creation and licensing of qualified
paraprofessionals to practice law in uncomplicated domestic cases.>* It was to focus on the 73%
of parties in Colorado domestic cases who represent themselves. The Advisory Committee’s
Paraprofessionals and Legal Services (PALS II) Subcommittee proposed a licensed legal
paraprofessionals (LLP) program,> which the Advisory Committee approved in May 2021. In

50 PARAPROFESSIONAL LICENSING IMPLEMENTATION COMM., OR. STATE BAR, FINAL REPORT 9-31 (2022)
[hereinafter OR. IMPLEMENTATION COMM. 2022 REPORT],
https://paraprofessional.osbar.org/files/2021 _PPLIC BOGReport.pdf.

5! Letter from Helen M. Hierschbiel, CEO, Or. State Bar, to Martha L. Walters, C.J., Or. Supreme Court (July 11,
2022), https://www.osbar.org/ docs/resources/2022.07.11SupremeCourtPLICletterFINAL.pdf.

52 Subcommittees: Paraprofessionals and Legal Services (PALS) Subcommittee, COLO. SUPREME COURT,
https://www.coloradosupremecourt.us/AboutUs/Subcommittees.asp#:~:text=PALS%20was%?20originally%20forme
d%?200n,access%2Dto%2Djustice%20issues (last visited Nov. 1, 2022).

53 SUBCOMM. ON PROVIDERS OF ALT. LEGAL SERVS. (PALS) OF THE COLO. SUPREME COURT ATTORNEY
REGULATION ADVISORY COMM., PRELIMINARY REPORT 2 (2019),
https://chicagobarfoundation.app.box.com/s/1550iqddgvqz5f8dlg9wihtfwwSisgpy.

5% In RE: Advisory Committee’s Recommendation of a Pilot Program Concerning Paraprofessionals and Legal
Services (Colo. S. Ct. Feb. 27, 2020),
https://coloradosupremecourt.com/PDF/AboutUs/PALS/Order%20re%20PALS.pdf.

55 PARAPROFESSIONALS AND LEGAL SERVS. (PALS) SUBCOMM., COLO. SUPREME COURT, PRELIMINARY REPORT
(MAY 2021) OUTLINING PROPOSED COMPONENTS OF PROGRAM FOR LICENSED LEGAL PARAPROFESSIONALS 3
(2021),
https://coloradosupremecourt.com/PDF/AboutUs/PALS/PALSprelimrept%20Final%20as%20amended%20by%20A
dvisory%20Comm%?205-21-21.pdf.
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June 2021, the Colorado Supreme Court ordered that the Advisory Committee develop a plan to
implement the LLP program.>®

In May 2022, the Providers of Alternative Legal Services (PALS) II Subcommittee submitted its
report’’ to the Colorado Supreme Court Advisory Committee, who voted unanimously to
recommend the LLP program to the Colorado Supreme Court.>® The Colorado Supreme Court
has requested and received written public comment on the PALS II implementation report, and a
public hearing is scheduled for November 16, 2022.

CONNECTICUT

In December 2016, a task force commissioned by the Judiciary Committee of the Connecticut
General Assembly produced a report with the recommendation to “enact a statute establishing an
accredited representative pilot program allowing trained nonlawyers to assist in matters ancillary
to eviction defense proceedings and consumer debt cases.” In 2020, the Connecticut Bar
Association created a State of the Legal Profession Task Force with five subcommittees, one of
which is the Advancing the Legal Industry through Alternative Business Models.

That subcommittee was tasked with “study[ing] the pros and cons of allowing legal
paraprofessionals to assist clients and provide a variety of legal services.”®® In September 2021,
the subcommittee submitted its report and recommendations to the task force, including a
recommendation to develop a program to license nonlawyers (“Limited Legal Advocates” or

%6 In RE: Advisory Committee’s Recommendation Concerning Paraprofessionals and Legal Services (Colo. S. Ct.
June 3, 2021), https://coloradosupremecourt.com/PDF/AboutUs/PALS/PALS%20Committee%200rder%2006-03-

2021.pdf.

57 PROVIDERS OF ALT. LEGAL SERVS. (PALS) Il SUBCOMM., COLO. SUPREME COURT, LICENSED LEGAL
PARAPROFESSIONALS IMPLEMENTATION REPORT AND PLAN 1 (2022) [hereinafter PALS 11 2022 REPORT],
https://www.courts.state.co.us/userfiles/file/Court_Probation/Supreme_Court/Rule_Changes/PALS%20attachment%

201.pdf.

38 Letter from Jessica E. Yates, Colo. Supreme Court Attorney Regulation Counsel, to JJ. Monica M. Méarquez &
Maria E. Berkenkotter, Colo. Supreme Court (May 20, 2022),
https://www.courts.state.co.us/userfiles/file/Court_Probation/Supreme_Court/Rule_Changes/PALS%20letter%20to
%20advisory%20committee.pdf.

%% SUBCOMM. ON ADVANCING THE LEGAL INDUS. THROUGH ALT. BUS. MODELS, STATE OF THE LEGAL PROFESSION
TASK FORCE, CONN. BAR ASS’N, REPORT AND RECOMMENDATIONS 1 (2021) [hereinafter] (on file with author).

60 Sub-Committees, CONN. BAR ASS’N, https://www.ctbar.org/members/sections-and-committees/task-forces/state-
of-the-legal-profession-task-force/sub-committees (last visited Nov. 1, 2022).
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“LLAs”) to provide legal advice and to advocate for clients within a limited scope of practice.®!
The subcommittee recommended that LLAs be trained and authorized to counsel clients and to
appear in court for clients within limited practice areas, including summary process (evictions),
small claims, portions of family law, administrative law, and criminal law with express
limitations (i.e., those that carry no prospect for incarceration).

NEW MEXICO

In 2015, the New Mexico Access to Justice Commission recommended that the New Mexico
Supreme Court consider a legal paraprofessional program.®?> A few years later, in 2018, a team of
judges, court staff, and bar representatives attended a Conference of Chief Justices Innovation
Summit, which sparked them to identify projects to address the access to justice gap.®> An Ad
Hoc Licensed Legal Technicians Workgroup was created and tasked with “studying alternative
methods to address unmet legal needs for low and moderate needs individuals, specifically

considering an assessment of licensed legal technicians or other non-attorney professionals.”%*

The working group submitted its December 2019 report to the New Mexico Supreme Court.®
One of its four recommendations was to conduct further study regarding licensing nonlawyers to
perform limited legal work, including monitoring the currently existing legal paraprofessional
programs to get a sense of how successful these programs might be. In January 2020, the New
Mexico Supreme Court endorsed this proposal.®® In July 2020, the New Mexico Supreme Court
created a committee to work on this recommendation and study the feasibility of creating a
licensed legal technician (“LLT”) program.

! Hon. Elizabeth A. Bozzuto et al., Task Force Final Report, 32 CONN. LAW. 20, 22-23 (2022),
https://www.ctbar.org/docs/default-source/publications/connecticut-lawyer/ctl-vol-32/6-julyaug-2022/ctl julyaug-
2022---state-of-the-legal-profession-task-force-report.pdf.

62 Letter from J. Donna J. Mowrer, N.M. Ninth Jud. Cir., to JJ. Nakamura et al., N.M. Sup. Ct.(Dec. 23, 2019) in AD
Hoc N.M. LICENSED LEGAL TECHNICIANS WORKGROUP, N.M. SUPREME COURT, INNOVATION TO ADDRESS THE
ACCESS TO JUSTICE GAP 2 (2019) [hereinafter N.M. 2019 WORKGROUP REPORT],
https://cms.nmcourts.gov/uploads/files/News/Report%20t0%20Supreme%20Court-
Ad%20Hoc%20Licensed%20Legal%20Technicians%20Workgroup.pdf.

S Jd
% Id.
6 See id.

% Jayne Reardon, New Mexico Supreme Court Endorses Proposals to Expand Civil Legal Services, 2CIVILITY (Jan.
30, 2020), https://www.2civility.org/new-mexico-supreme-court-endorses-proposals-to-expand-civil-legal-services/.
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NEW YORK

In June 2020, the Chief Judge of New York appointed the Commission to Reimagine the Future
of New York’s Courts. One of its working groups, the Working Group on Regulatory
Innovation, was charged with “explor[ing] regulatory and structural innovations to more
effectively adjudicate cases and improve the accessibility, affordability and quality of services
for all New Yorkers.”®” In December 2020, the working group submitted its report and
recommendations to the commission, including a recommendation to allow social workers to
provide limited legal services and advocacy.®® The full commission accepted the
recommendations and, per the request of the Chief Judge of the State of New York, work is
underway to implement them.

NORTH CAROLINA

In January 2021, the North Carolina Justice for All Project®® submitted to North Carolina’s Chief
Justice and the Chair of North Carolina’s State Bar Board of Paralegal Certification a Proposal
for a Limited Practice Rule to Narrow North Carolina’s Access to Justice Gap.”® In June 2021,
the Bar’s Issues Subcommittee on Regulatory Change recommended that the bar create an ad hoc
committee to lay out a plan for limited licensing. A month later, the Executive Committee of the
Bar approved the formation of an ad hoc committee to develop a limited licensing plan.

While the ad hoc committee was never formed, in January 2022 the Subcommittee on
Regulatory Change submitted a report to the Issues Committee with recommendations that
included pursuing a limited license for paraprofessionals.’! In July 2022, the state bar voted to
create a standing Access to Justice Committee.

67 REGULATORY INNOVATION WORKING GRP., COMM’N TO REIMAGINE THE FUTURE OF N.Y.’S COURTS, REPORT AND
RECOMMENDATIONS OF THE WORKING GROUP ON REGULATORY INNOVATION 3 (2020) [hereinafter N.Y.
REGULATORY INNOVATION WG 2020 REPORT],

https://www.cravath.com/a/web/53HijtU9067QzfY 07BAr8v/2fW XY D/report-and-recommendations-of-the-
working-group-on-regulatory-innovation.pdf.

%8 Id. at 8.

8 N.C. JUSTICE FOR ALL PROJECT, https://www.ncjfap.org/ (last visited Nov. 1, 2022).

70 JUSTICE FOR ALL PROJECT, PROPOSAL FOR A LIMITED PRACTICE RULE TO NARROW NORTH CAROLINA’S ACCESS
TO JUSTICE GAP 1 (2021), https://ncbarblog.com/wp-content/uploads/2021/03/Justice-for-All-Proposal-for-Limited-
Practice-Rule-to-Supreme-Court-and-North-Carolina-State-Bar-Final.pdf.

"I'N.C. STATE BAR ISSUES SUBCOMM. ON REGULATORY CHANGE: REPORT AND RECOMMENDATIONS 5 (2022),
https://www.ncjfap.org/ files/ugd/8a3baf e6fe61abffo14570a7c¢73eaf98342107.pdf.
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The proposed charge of the new committee is as follows:

Access to Justice Committee. It shall be the duty of the Access to Justice Committee to
study and to recommend to the council programs and initiatives that respond to the
profession’s responsibility, set forth in the Preamble to the Rules of Professional
Conduct, ‘to ensure equal access to our system of justice for all those who, because of
economic or social barriers, cannot afford or secure adequate legal counsel.”’?

On October 19, 2022, the Access to Justice Committee met for the first time to discuss its charge
and first assignment. During that meeting, they established that they would meet four times per
year and that subcommittees, including the only currently existing subcommittee on the study of
legal deserts, may meet at other times. Limited licensing was not discussed as a group during that
meeting, and the only action item was for committee members to bring ideas to the next meeting
for pro se initiatives. Of note, this is a study committee, not an action committee.

SOUTH CAROLINA

In 2015, the South Carolina Chief Justice’s Commission on the Profession requested that the
South Carolina Supreme Court adopt a voluntary certification of paralegals program. The South
Carolina Supreme Court adopted the program in November 2015, leading to the creation of the
South Carolina Board of Paralegal Certification, which has jurisdiction over the certification of
paralegals. The South Carolina Supreme Court asked the board to study which areas of practice
would be the most practical to assist the underserved communities of South Carolina.

The board explored ways to expand the role of South Carolina Certified Paralegals (SCCPs),
focusing on 1) appropriate tasks that many be performed by certified paralegals to broaden the
availability of legal services currently provided by attorneys only, and 2) the process for
implementation.” In February 2021, the board sent a letter to Chief Justice Beatty with a
proposal to expand the role of SCCPs.”® Following, the board met in October 2021 and voted to
advance three of their previously proposed areas to expand the role of SCCPs, and in June 2022
the board submitted its proposal to the South Carolina Supreme Court.

2 At its meeting on October 19, 2022, the North Carolina Access to Justice Committee proposed an amendment to
N.C. Admin. Code § 01A .0701(a) that would add a 9" paragraph outlining the charge of the Access to Justice
Committee (on file with author).

3S.C. App. CT. R. 429 (2022).

7 Letter from Meliah Bowers Jefferson, Chair, S.C. Bd. of Paralegal Certification, to C.J. Donald W. Beatty, S.C.
Sup. Ct. (Feb. 9, 2021) (on file with author).

B Ud.
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Appendix C: Regulatory Requirements
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$0 5HIXODWRU\ 6DQGER[HV IRU WKH /HIJDO ,QGXVWU\ &LYLOL

Y= 2)6)%6(32 " 0)+%W)8.-"7 T %O+978

Regulatory Sandboxes for the Legal
Industry

'LERKI HSKXWRSBTWHP] BIREWE] KSSHBXLWRRI SJ PE[ MW
TWHMGEXIHHWMGKEFMPMX] ERH GISSRWINRW X [B\A M PMRILM TV
TEGI SJ GLERKI MR XIGLRSPSK]ZB\R R B{PSEERM"E R M SR |
IUYEXMSR BAFPAQ IIWV[LIWKLI MHIKSRBEWW ERHWSQEIPT

What's a regulatory sandbox?

S6IKYPEWERHABVVSE X [EISV GSQTE RIMNMVSENSHM | VMQ IR X
[MXL RI[ X]TIEMGIWIFRH XI|GI ESW S KH MYV $M R YLIP] XX
XLIQ %BRBMBETIV[VMXXIBKA +EFVMIP .MP®B["MRE HXE
OE[ 7TGLWSPIKEP (IWMKR OEEX ERKERGB®WSBJ XLI 0IKEP (I
OEF IK WFHXWERHMSV

éE WEDPESYRH MR LMGIVMQIRX GSPPIGX INTIVMIRG I\
[MXLSYOMBERJIEG! XLI WXVMGDE R Y®BE HSTIEZ XIZI WS B X
GER MRRIS[MXLSYMR[IS\EFBIYWK SV P MXELAKWPFSERE K IR G |
GER XIKWXP EXB SRIW [KEX [SVOWSMBREVXILVXLI PSRK
TEGIWWISXMRK RI[ VYPIW ERH GSRWS ®LXWI LE
WIZMGIW MRS EPGIS BRIDNMBX. | KSEB IM®\ XSV GLERKI [\MW
VKYPEXMSR SIRPEHGERNE X IH \8 VBYGRPX[SV P H
NTIVMQIBXW | IN\TIVMIRGIW GER FI GSPEM3EXRGERH M
FEW IIHK WBEXW G LIQIW

>
SLIKYIVFIPS[SQWLI OWI ERH 6IKYRGEXKRISIRSE) MR XLEWVIKE
&ISRH )RKPERHPEWHF %PMWSR ,SSO GS J®YBWIERI XL
GSRWYPXMRK BSRMHMNES SWMIWGVMFIWMIWSSWERHFS

KWWSV FEYTROUUWHIXODWRU\ WDIQHC ERPHD\WO IRGXVWU\N "XWPBVRXUFH &LYLOLW\ 6XEVFUISSWBR® .


https://www.2civility.org/author/jayne-reardon/
https://www.2civility.org/news-updates/?_topics=legal-ethics
http://www.legalexecutiveinstitute.com/wp-content/uploads/2019/03/Regulatory-Sandbox-for-the-Industry-of-Law.pdf
https://www.legalservicesboard.org.uk/wp-content/uploads/2019/07/International-AH-Report-VfP-4-Jul-2019.pdf

$0 5HIXODWRU\ 6DQGER[HV IRU WKH /HIJDO ,QGXVWU\ &LYLOL
6EXLIV XLER SRN WRPESHYXWERHWSSENW SR E GEWWF FEW
-RHMZMWHWEFTSWKYPEXMSRW JZEBEXMISHI SWHPRNE ERH FIE)\
FYWIR SJ WIXXMRK ERXRH KREISAWXRIBRWIRX JSV XL8MNV ZNV
XIWX XLMW ZMWMEEK KFWMHXEKKYW ISV TVMRGMTPIW ERH
SLMW MR XPWPHEARWPIYE X MISN\RGW MIPMH XM QI S QYW $H6 QYW X G
ERH WS SR

% XMQIPMEIGETWEY RHF FHFGIH. MQIRI® ERH ,EKER

Where did regulatory sandboxes come from?

8LI GSRGITKYFSRHMXMNERHWSIY WX ETH MR, REIRGMEM GNWEW | G
7TMRGI XLI |RERGMEP GVKWRBEXMERRE KRG MIESR/ W RHX
MREXQIRPRERGMEP X|GRRISAIKIERD SJJ

8LI 9RMXIH /MWRKMWRBER GMEF XIBNWMEXX PEYRGLIH SR G WEF
MRWT SRS XKI MHIE XRERGMEWRGNVW M RHMINE \KI EFSP |
GSRHYGX MXVERIRXIBY MXYK XVMEPW

% G GISWRSK, RS0 TETKL | WEBRHSE B NIG XEai

e JREFPMQW XIWSHYG XW ERIKE W W RS EPGE BRDPMR X

e 6IHYGI XLI XM®/ISKH PXEIOR I [ZMI/IW EX TSXIRXMEPP]

e JRWIYXLEX EMVIME X G S B YEAWM KK BT JERY M BXRM[R X
TEHYGXW ERIKE MWIV

e 48ZMHI FIXXIVERBBRWGWJISXE NNRERBIW SZIMGAIW

*MRXIGL WERHAFESPWS FIIR YWHT BIRW/3M KEAS L EYFAERPAM E
1IEYVMXMYW XLI 21 XLIYPENRMBRHERRQREMOPERHH 7R X"
%VIRE PEYREUAHGK WRRB/XWERHESBW SXI IRMMYVWLMT ER
MREZXQIRX MRLERFEGEBUWRGMIW ERH SKMRKIRIFELRSPSKM

OIZ2PW SIWKRZRPR XIS ALEMWIR PYWW XLER FM® BWSR |
FMPPMSR MRHMRKESESBERKEMNE *PI\MRMP EXNY BSHRRINWA
EW SRI SIEMIRW FILMRHMWED IR X

Where legal stands

KWWSV FEYTROUUWHIXODWRU\ WDIQHC ERPHD\WO IRGXVWU\N "XWPBVRXUFH &LYLOLW\ 6XEVFUISSWBR® .
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-XV RS WKIBGVEX PIKEP XIGL SV XIGLRSPSK] M DKWRKMR X
IRXVYBGETMXEPMXXMEWS MEFMPPMSR MR PIKEP XIGL FYWM
7XERHOWRME EMIXDTMPERR MRXIVREXMSREP GEXEPSKYI S.
FYWMRIWWIWRXXIEREV FIWX ORS[RPAWRHI\ MR XLI

,S[1ZV QYGL PIKEP XIGL EGXMZEXM R E&MERIGNH WE/XD R/ VR
GSVESV PIKEPXEIREMWX LW XLERSEMRMWQXIMVHS B NPZK E R GM W
XLIQWMP BV I\EQTZSIR2XLI OW[MG&SYV SJ 9 7 PIKEP XIGL FY
MRGPYHIKERMNEXMSRW XEREMK XEM EXIGSKESVE IREKW ER
SRPZ XLEX EYRWYQIV JEGMRK

(1ZPSTQIRXW HIWGEORIIEWIV GMIRGMIW [ MXQWMRPPE WP P M
S B/M WK WSE/XVHEE KW G SIGITEXLSWI IRXIVMRK XLI QYVOMI
GSRWYQIVsJEGMRK XIGLRSP S KMIWQAT BXF WKW NSH/NE R KIP |
PIKMWREXMEZ EW XL QSERX NFG@ B SWHEEM % R

% G GIWRSKWKS QI IXWV QSHMJ]MRK L SIWW MWIRENPWEHIMH GSY
MQSA MREEMSR WTYV RI[ FYW VMERWW B/G\G MRV R G Y

%WI-TZEMXXUEBY ;MPPMEQ ,IRKIWWSR/ EX - R HWER K] BIRW .
7GLSSP SIWEE XLI INMWXMRK IXLMGEP VYBIRPWEEBXINH F
GSPPEXMSRBVWVEWWE[ ERH SXLI'8LHWMWW GMTR MRRWS[RY G §WH
MQ3A EGGIBWWYWXMGI| SEMIHSILRKWYWMRIZBXIWKEIRH |P
VTYXEXMSR SJ XIWW MNKERP TV

TMQMPBEWPIRIN ERH KEXERLEBY INKWPEXMSR 6 ER/ Y8 BWR
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Dereliction of Duty: Statdar Inaction in Response to

Americ® Accesso-Justice Crisis
Ralph Baxter

I "#3$%!&$ ' America has an accessjustice crisis. At a time when law is more prominent in
every facet oAmerican life and commerce than ever before, most of our people and small busi-
nesses have no access to legal service. The consequences are dire.

America has ample resources to provide everyone the legal service they need. We have the
lawyers, the technodyy, the knowhow, and the capital. Our failure to enable those resources to
meet the needs of our people is a disgrace.

This Essay addresses one of most obvious causes of the@estse crisis: rules created
and enforced by lawyded state bars #t arbitrarily restrict who can help Americans with their
legal issues and handtiegalservice brmsO ability to draw on modern technology and business
techniques to get Americans the service they need.

The Essay details how the rules have causeditiieand lays out a commgense approach
state bars can pursue to assess and remedy it. State bars made the rules that caused the crisis. It is
their duty to bx them. Failure to do so is a dereliction of duty.

)*$%+,-&$)+* (

State bars have the authorénd responsibility to govern their justice sys-
tems in a way that makes legal service available to everyone who h&@ds it.
no state in America achieves that outcome today. In a country based on the rule
of law and blessed with talent and technology able to help everyone, most people
and most small businesses cannot access legal service at all.

a | will use the ternGtate ba®in this Essay to refer to the entities in each state that have been
delegated the authoritptregulate legal service, whoever they are and however they are de-
nominated. In most states, that i<Gtate ba®or Gtate bar associati@supervised by the
state supreme court. In many states, it is principally the state supreme court. In operation, it
is normally some combination of a lana@rsed entity and the state supreme court. Whatever
the model, | am addressing the organizations p@&ople who have been delegated the au-
thority and, | believe, the duty to make legal service work in their states.
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The system our state bargated in the nineteenth century does not work in
the twentybrst. It unduly restricts the supply of legadrvice resources and
compels a lavierm business model that impedes the resources that do exist. As
stewards of the American legal system, state limre a duty to Px3tAnd yet,
only a few state bars have taken meaningful action to remedy thé Gifis.
inaction of others is a dereliction of duty.

In this Essay, | contend that state bars have a duty to reform their rules to
alleviate the failre of our justice system. In Part I, | detail the aetmegsstice
crisis in America. In Part Il, | set out the comprehensive authority state bars have
over our legal system and their consequent duty to remedy the crisis that has
arisen on their watchnlPart Ill, | suggest a process for states to follow to ad-
dress the crisis. In Part IV, #er my view of the changes they should nfake.

'L HSWEI OB (HH(H %R - [0*-1'%("&I*I*

For most Americans$justice for albis a slogan, not a reality. At a timbem
law intersects with their lives more than ever before, most people and small busi-
nesses cannot Pnd anyone to help them understand their rights and obligations,
make their legal decisions, or represent them in court.

1. This Essay will address three sta rules, the revision of which have the greatest potential
for increasing access to justice. Mathepregulatory issues warrant examination, including
the su$ ciency of legal education, the ability of the traditional bar exam to evaluate qualibca-
tion, and the adequacy of continuing legal education (CLE) requirements to assure that li-
censed lawyersekp their knowledge and skills where they need to be.

Some have begun the process but have been unable to achieve signibcant change. At least one
state has approved a limited liability legal technician role. Others have made minor adjust-
ments to theiunauthorized practice of law (UPL) statutes to address specibc situations. Only
Utah, Arizona, and the District of Columbia have adopted reforms that have a truly signibcant
prospect of materially increasing access to justice.

#. A personal notd:wrote this Essay at the request of Wade Law Journand because | believe
we can and should enable our legal system to work better for everyone. | know how law works,
having been a lawyer nearly half a cerffumjth half of that time spent presiding ovetarge
law bPrm. | also know something about how state bars and the American Bar Association
(ABA) work. | have great respect arftkation for American lawyers and believe in the good-
will of our state bars. My objective here is not to criticize. Ralthvenite to observe some
fundamental realities and encourage those who govern our legal system to revise their rules
to enable their most overarching objectijestice for all am pleased to compare outlooks
with Stephen P. Younger and grateful to Yae Law Journdibr creating a forum for this
exchange. We need more public attention to the issues addressed by our Essays.



"#$%&'#$'&()*+,-&'$.*,+/ $ October!" , #$##

More than one hundred million Ameans experience civil justice issues
every yeat.The vast majority, however, do not receive legal assistance. For ex-
ample, &3$!&survey by the American Bar Foundation found that of Amer-
ican adults experienced at least one civil legal issue dureighaaermonth
period® While some Americans reported more than one legal issue, the research-
ers randomly selected one per respondent for further investigation and found
that just!(  were addressed with assistance from a lagenilarly, in)'(
of dl state court civil cases, at least one party appears in court without a fawyer.
In some categories of caddisat number rises to well ové$( .*° The problem
is particularly acute for lowencome Americans and small businesses. In its lat-
est Justice Gap Report, the Legal Services Corporation found thatdomve
Americans receive little or no civil legal servicé%ar of problems that sub-
stantilly impact thenmt! Moreover,$(  of small business owners with signip-
cant legal issues do not have a lawyer to help them deal with*ti#dhin all,
the United States rankg' th out of!%" countries in access to justice and legal
service ‘aordability.** As former Colorado Supreme Court Justice Rebecca Love

. Rebeccg L. Sandefiioney IsBEverything: Understanding Moderate Income HoGdshaltls
LawyerSServicesn MIDDLE INCOME ACCESS TOMUSTICE ##%Michael Trebilcock, Anthony
Duggan & Lorne Sossin, edé$!#).

Rebecca L. Sandeficcessing Justice in the Contemporary USA: Findings from the Community

Needs an8ervices Stydym. BAR FOUND. ) (Aug. + #$!8), http://www.a mericanbarfound
ation.org/uploads/cms/documents/sandefur_accessing_justice_in_the_contemporary_usa.
_aug._#$!&pdf [https://perma.cc/FRM-DFWD] (surveying Americar@@xperience with
situations involving money, debt, rented and owned housingurance, employment,
government benebts, child®neducation, clinical negligence, personal injury, and
relationship breakdown and its armatfQ).

Id.at-, &

Paula Hannaforehgor, Scott Graves & Shelley Spacek Milleg Landscape of Civil Litigation
in State CourtSIATQCTR. FORSTATE CTs. at iv #$!-), https://www.ncsc.org/__data/assets/
pdf_bleS$#% 1%%)civiljusticereport#$!-.pdf [https://perma.ccl'YHT-#T #Z].

% Examples include debt collection, family law, and landterdint cases.

&. Report to the Chief Judge of the State of N&WSKEMRCE TOEXPANDACCESS TACIV. LEGAL
SERvS IN N.Y.! (Nov. #$!$), http://ww #nycourts.gov/sites/default/Ples/document/ples/
#$!+$&ICLS-TaskForceREPORT.pdf [https://perma.cc/RW-' HEQ].

&& The Justice Gap: The Unmet Civil Legal Needslnt e AmericahsgGALSERVS CORP. &+
(Apr. #$##, https://Isc-live.app.box.com/s/ivAuraiotbbzrhuwtjigbempnyz [https://
perma.cc/N)CU-GDQC].

&. The Legal Needs of Small Business: A Research Study Conducted by DddisiatsAneatyst
& (#$!% https://coruralhealthwpengine.netdnasslcom/wp-content/uploads#$!%!$/
SmallBusinessWhite-Paper.pdf [https://perma.cc/IY4DRD%

&  WJP Rule of Law Ind&guntry Insights: United StatésRrLD JUST. PROJECT(#$#), https://

worldjusticeproject.org/ruleof-law-index/country #$#YUnited (#$ States/Civil#$ Justice
[https://perma.cc/KWG--Q-) S].

#%$
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Kourlis and U.S. Supreme Court Justice Neil M. Gorsuch observeg!h ap-
ed: Orhe rule of law in the United States is the envy of the world. But our system
of justice is too%en inaccessiblerf the ordinary America@®!

Many facets of our legal system work well, of course. We have mo#g'than
million well-educated, dedicated, and ethical lawyelsle have a welllevel-
oped system of laws and courts to administer them. Legal service s aeadhl
able for large corporations and wealthy individuals. Large law brms and corpo-
rate legal departments&er Pnancially rewarding careers to the graduates of
Americ® law schools.

Articulating the elements that do work creates a revealing contakefel-
ements that do not. Our system has become one that works well for the minor-
ityN those with the most money and the best education. For everyone else, access
to justice is largely an illusion.

This crisis imposes great harm on our people and ourntgo&#sessing that
harm begins with this reality: moderate-low-income individuals and small
business proprietors are far more vulnerable to legal risk tharnifegime in-
dividuals and large businesses. They have less experience with the law, less un-
derganding of their rights and obligations, and less preparation to navigate the
legal system. While leading their lives or trying to make a go of their businesses,
they inevitably encounter legal issues. They may not even realize when a prob-
lem is legal in ature and are highly unlikely to know what to do about it. With-
out help, their chances of a negative outcome are*high.

The direct harm to the unrepresented is real and commonly severe. Start
with individuals. Without representation, people lose custddyeir children.
They are evicted from their homes. Their assets or wages are seized. They are
deported. Their lives are disrupted with signibcant bPnancial and emotional im-
pact.0rhe human costs aré@®n staggering, with domestic violence, illness and
serious economic hardships among th@m.

. Rebecca Love Kourlis & Neil M. Gorsuch, Opinibegal Advice |4 én Un&ordable. He@e
How More People Can Get Help: Kourlis and GotSAdtopay (Sept.#', 1$!$ , ":#(AM ET),
https://www.usatoday.com/story/opinion$!$ /$) /# /lawyers expensivecompetition
innovationincreaseaccesgorsuchcolumn/(*#'+,'$$!  [https://perma.cc! L, -EKZM].

1#, Nev! ABA Data Reveals Rise in Number of US Lé#ersent Increase SWé&'Av. BAR
Asad (May ## '$#*), https://www.americanbar.org/news/abanews/almewsarchives/
1$#*/$(/new_aba_data_reveals [https://perma.e®NM-SV+!].

'$. Sed EGALSERVS CORP., Ssupranote## at+*.

1% Jason Solomon, Deborah Rhode & Annie Wanldssy Reforming Ruf( Would Benebt
Lawyers and Consumers, Promote Innovation, and Increase Accedatio Justios THE
LEGAL Pro. # (Apr. 1$!$), https://lwww -cdn.lawstanford.edu/wpcontent/uploadsi$!$ /
$+/Rule_(.+ Whitepaper -_Final.pdf[https://perma.cc/EB P3GG'B].

I"#
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For small businesses, the absence of legal service makes an already challeng-
ing situation harder, if not impossible. With the enormous increase in regula-
tion, mushrooming amount of datd,and complexity of engaginour courts
and bureaucracies, businesses without representation are at a great disadvantage.
They lose necessary licenses. They cannot get necessary approvals. They cannot
enforce their contracts. They are bned. They cannot defend themselves against
clams, even baseless ones. They are outmaneuvered by larger businesses that
know how to work the system. All of these obstacles signibcantly decrease their
ability to succeed.

The accesto-justice crisis compounds itself by producing the 3ood of un-
represated litigants noted above. Pro se litigants cause substantial delays and
otherwise undermine the&ectiveness of our already overburdened and un-
derresourced judicial systeth.

More broadly, the crisis undermines soo®tsust and conbdence in our jus-
tice systen?® With conbdence in our government at historic IGivihe dayto-
day perception among people and small businesses that the judicial system only
works for banks, insurance companies, and landlords reduces even further their
belief thatQustice for albis a reality in Americ&.

' 1#$1%S& $H(SY%H)#*$+), % SH#($,*-*./$#01%S$1,1%!%

Great authority comes with great responsibiiity.

. In the information age, disputes that once would have been relatively simple no longer are
because of the massive data sets that now are implinaésderting or defending claims.
Inexperienced litigants will Pnd this burden much more challenging.

. SeeStephan Landsmaifhe Growing Challenge of Pro Se Litigdtionwis & CLARK L. REv.
%, (#9$").

$% For example, only() of low-income Americans believe they are treated fairly by the legal
systemLEGALSERVS CORP,, supranote!! , at*!.

$l. See Public Trustin Government:!"#$-%&%%Ew RscH. CTR. (June +, #$##,
https://www.pewresearch.org/politicg#$##$+/ $+/public-trust-in-government!"*( -#$##
[https://perma.cc/ZVit+KPPY]; Megan BrenanAmericar@3Trust in Government Remains
Low GALLUP (Sept. %$ #$#), https://news.gallup.com/poll#e**!#/americanstrust-
governmentremainslow.aspx [https://perma.cc/GQ® +YMQ)].

$s Jim Harbaugh & Ken Frazier, Opiniomtimidating, Unfair Legal System Makes It Hard for
People to Get the Help They, Reed. INQUIRER (May #%&#$#¥, https://www.inquirer.com/
opinion/commentary/communitylegatservicedunding-#$##$*#¥%ml [ https://perma.cc/
YW FT-TR+P].

$& (QPJower must be linked with responsibility, and obliged to defend and justify itself within
the framework of thgeneral goo@Franklin D. Roosevelt, President of the United States,
State of the Union Address (Jan.!"* ), https://www.presidency.ucsb.edu/documents/
statethe-union-address [https://perma.cc/KINR-#K#A].

#o%0#
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A. State Bars Determine How Much and What Kind of Legal Service Is
Available in America

No organization is moreesponsible for how our justice system works than
our state bars! Beginning in the late nineteenth centdtyAmerica adopted a
system in which each state bar was delegated virtually total authority to govern
the way legal service is delivered.

Each state operates independently, making and administering its own rules,
guided by a framework @nodel rule®estabished by the American Bar Asso-
ciation (ABA)?® The law is perhaps the pinnacle of seljulated professions.

The state bars are governed by lawyers elected from within their ranks. They are
overseen by state supreme courts, which are also governed bsslawy

The regulatory model that has emerged also does more than regulate law-
yers. It determines how much and what kind of legal service is available to those
who need it. The regulatory model begins with the broadest possible prohibition
on anyone other thalicensed lawyers engaging in the expansively construed
(practice of lawd” Anyone who violates the prohibition commits a crith€his
prohibition severely limits the number of people available to deliver legal service.

. As notedsesupranote# | use the tern@tate bafto refer to the entities of each state, how-
ever conbgured, that have the authority | discuss in this Essay. The models vary Statteac
has delegated this authority to some combination of an association of lawyers and its state
supreme court-or reasons not known to meéounger takes issue with my use of this short-
hand. SeeStephen P. Youngethe Pitfalls and False Promisesndwger Ownership of Law
Firms #' YALEL.J.F.!$%!&' n.&(!"!! ). Whatever the arrangement, in each state a combi-
nation of selfregulated, lawyeted entities has virtually total control over the rules governing
legal service.

. Our current regulatory model began with the formation of the ABA(j0. ABA Timeling
AM. BAR AsH, https://www.americanbar.org/about_the_aba/timeline [https://perma.cc/
E$3-DNAR].

1$. Alphabetical List of Jurisdictions Adopting ModghRLBa®. AsB (Mar. ( , I'#( ), https://
www.americanbar.org/groups/professional_responsibility/publications/model_rules_of pr
ofessional_conduct/alpha_list_state_adopting_model_rules [https://perma.cc/HGY
UXYJ] (listing states that have adopted the &odel Ruls).

1% Every state prohibits th@inauthorized practice of @by statute, bar rule, or both. The
scope of the ban is expressed in broad and general terms, which are commonly circular in
nature.See, e, gDeborah L. Rhodé/Vhat We Know and Need to Kidwut the Delivery of
Legal Services by Nonlaw§81S.C.L. REV. *19%, *"#"! (I'#&); Deborah L.Rhode Policing
the Professional Monopoly: A Constitutional and Empirical Analysis of Unauthorized Practice Pro-
hibitions"* StaN. L. Rev. # *$ (#%(}#[hereina+er Rhode,Policinghe Professional Mondpoly

1&. See, e, 0CAL. Bus. & PrRoF. CoDE, &#!$(West!'#%) (punishable by Pne and imprisonment
for up to one year).
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The model then prescribes how lgvs may deliver legal service. Much of
the mode® prescription is familiar, such as the lavduty not to disclose con-
Pdential client informatior® But some of it is counterintuitive, such as prescrib-
ing that only lawyers can share in the bnarstiatess of law brms.

Together, these prohibitions and prescriptions limit the number of people
whocan deliver legal service anowthey can deliver it. More than a century
under these rules has led to the crisis of justice we face today.

B. State BafBroad Authority Implies a Duty to Ensure that Legal Service Is
Available to All

All state bars recognize that protecting the public is their fundamental mis-
sion. This is axiomatic for state supreme courts, and it is explicit in the mission
statement of eery state bar association. For example, the California bar, of
which | have been a member sitié& , begins its mission statemefFhe State
Bar of Californi® mission is to protect the public. &' The mission statement
of West Virginia, my homstate, beginstrhe objects of the West Virginia State
Bar shall be to protect the interests of the public3?

Protecting the public is more than a good idea. It is a solemn duty that in-
cludes ensuring access to needed legal service for everyapersoganization.

When an American child begins her day pledging allegiance to our Bag, she con-
cludes with the phras€ustice for alOThose in charge of our legal system have
a duty to keep faith with the pledge we teach our children to recite.

This duty requires state bars to reexamine their rules. The rules have created
and perpetuated systems that fail to serve most of their people and small busi-
nesses. Three central elements of the rules stand out as contributing signibcantly
to the shortfall ofegal service in America: restricting who can deliver legal ser-
vice, prohibiting employee sharing in probts and equity appreciation, and limit-
ing access to capital.

First, the cornerstone of stabar rules is a blanket prohibition against any-
one deliveng legal service unless they have gone to law school and been licensed
as a lawyer, commonly called @¢PLOban 2 It would be hard to imagine a
greater barrier to entry or a morgegtive constriction of resources available to

" . MODELRULES 0FPrRO. CONDUCTT. 1) (@) (AM. BAR AsSD #$#9.
#$. ld.r.*.&

#% Our Mission: What We D&TATE BAR CAL., https://calbar.ca.gov/AboutJs/Our-Mission
[https://perma.cc/PM T-R) G*].

#. About UsW. VA. STATE BAR, https://wvbar.org/aboutus [https://perma.cc/Co**EBDT].

##4 These prohibitions are most commonly expressea tzen orQhe unauthorized practice of
lawOUPL has become the shorthand.

#%&
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deliver legal service. @&md, every state has adopted a form of ABA Model Rule
of Professional Condugt$, which prohibits lawyers or their brms from sharing
the fees they earn or a stake in their ownership equityQuitmlawyers3* This
restriction prevents bPrms from attracting and incentivizing people with diverse
skills to help them create service models that can reach and serve individuals and
small businesses. Third, Model R#4& also prohibits Prms from raising equity
capital from anyone who is not a lawyeihis prohibition hinders brm@bility
to innovate and grow, especially those that are trying to develop service and b-
nancial models that enable them to serve individuals and small businesses.
State bars exercisedeih power to set the rules. The rules have resulted in
an acces®-justice crisis. It is their duty to bx them.

" #$%8&' (&%8&) " *%+('($,-./',

State bars should reexamine the impact of their rules on access tjastice
cerelythoroughlycourageoushnde ectively® It is not enough to beperio rule
change or to create a commission that writes a report only to conclude with in-
action?® State bars need to get something done. | propose that each state bar

. MODELRULES OFPRO. CONDUCT I. #$ (AM. BAR ASSD 1%!%; see, e,dLL. S.CT. RULES I. #$
(1%!!); N.Y.RULES OFPro. CONDUCT, 1. #3 (1%!!).

4. See supreote"%and accompanyingxt

1$. Achieving consenstsased reform has proven to be ver& dlilt. To succeed, states must
sincerelgndthoroughlgxamine how and why so many do not have access to justice. A passing
nod to an ikdebned policy issue will not do. The facts need to lermdeted and the impact
of the rules identibed. It will takeuragét likely will require facing up to inconvenient truths
and questioning longstanding assumptions and norms; it will cause intense and organized
opposition from within the statdar membeship. And the states must pursue this wefk
fectivehygathering the data, doing the analysis, assembling the committees, and building con-
sensus all must be done with great skill and care. The sequence | propose will help with all of
this. If the procesbegins with a separate examination of the problem, it will create a natural,
principled foundation for the succeeding steps. If it then proceeds with a separate refresh of
the ba® regulatory objectives, it will create a second sound pillar for thetepalt appears
to me that states' @n start the process with a proposed rule change, leading to outcome
oriented advocacy and obscuring the vital details of the gcepssice crisis and the vital
consideration of the objectives of the rules.

1% Younger provides a vivid portrayal of how staters such as those in Florida and California
have fared. If state bars sincerely want to reform their rules to enable greater access to justice,
they must get something done. Among other challenges, as &fowagns, that means they
must @vercome strong lawyer oppositiOnhich hisessay forecasts is unlikébp subsid&
SeeYounger,supranote!$, at!) #)*, I*"-*$. On August+, 1%!!, Younger praised the most
recent example of lawyers resistif@rs to reform Model Rulé$ to enable greater access
to justice. Sam SkolnilhBA Sides Against Opening Law kipnis New Competitj@Loom-
BERG L. (Aug. + %!, #") PM), https://news.bloomberglaw.com/businesnd

I"#



"#$%&'#$'&()*+,-&'$.*,+/ $ October!" , #$##

pursue a threetep processi!) assess the pridm; (# articulate the overarch-
ing mission of the rules; an@}{examine possible rule revisions.

As | will discuss, the process of deciding on specibc rule changes is certain to
be contentious® The brst two steps are essential preparation to oversee the bat-
tle.

A. Assess the Problem

State bars should start by taking a hard look at how well theiGstaggl
system is working. In particular, state bars must ask: How well does our system
meet he needs of all people and businesses? Who is not being served? In what
circumstances? What kinds of life and business issues are going unmet? What
kinds of legal issues? How well does the system enable people to achieve the
objectives that cause them teedl legal service? What are the practical reasons
for access challenges? How well does the system enable the infrastructure neces-
sary to deliver legal service to everyone?

The answers to these questions must be based on hard evidence. State bars
should tale the time and devote the resources to look closely at their S9stems
actual performance. The specibcs will inform the nature of the services that need
to be delivered, the qualibcations required to deliver them, and what rule
changes or other actionsearecessary to enable them.

B. Articulate the Overarching Mission of the Rules

In the second step, state bars should refresh and renew their understanding
of the fundamental objectives of their regulatory models. States bars should ask
themselves: Why do &have these rules? What are we solving for? What does
success look lik&¥Beyond the platitude of serving tlpublic interes@states
should dig deeper and be more specibc about what they want their rules to ac-
complish. The assessment should starhwhie overarching mission of the rules
as a whole, followed by consideration of the objectives of individual rules that
appear to be contributing to the ace&sgustice crisis. At both levels, nearly all

practice/abssidesagainstopeninglaw-bPrmsup-to-newcompetition  [https://perma.cc/
JUVH'& MZ].

. Skolnik, supranote %(

1#. Many scholars have examined these questions over the years. State bars would benebt from
consulting their workSee, e gsillian K. Hadbeld & Deborah L. Rhod¢ow to Regulate Legal
Services to Promote Access, Innovattbe, Quodlity of Lawyerj@f HASTINGSL.J.N"l | 1"# -
1#$%#3$!8) ; Rhode Policinghe Professional Mongsalgranote#(, at%!! ; DavidB. Wilkins,

Who Should Regulate Lawy&$sHARV. L. REV. (", *$! 1% *(%*( (I""# ).
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states would benebt from a fresh look in lighthofv much the world has
changed since they adopted their systems and their*fules.

As a framework for this exercise, it will be helpful to consider three possible
objectives articulated in discussions of potential regulatory reform: protecting
consumersprotecting the lawyer monopoly, and enabling legal service for all.

Protecting consunmgtie most commonly suggested rationale for the Kules
particularly by those resisting change. It posits that the rules are designed to as-
sure that the legal servideents receive is ethical, competent, and otherwise in
their best interest. This objective is certainly laudable. Unfortunately, however,
most people and small businesses across the country have no legal service at all.
The system quite clearly does nabgct consumers.

Another, more controversial rationale suggested for the rulpsoiscting
lawyer@monopoly over legal serViug rationale is more commonly identiPed
and criticized by those who advocate change. As Gillian K. Hadbeld documented
in an illuminating article in$$%* the justibcation for state b&ksclusive con-
trol of legal service has dra@nithering critique€Xor decade4® While the crit-
icism targets an array of issues, a central concern throughout is the orientation
of theselfregulated bar to create rules for their own benebt without adequate
concern for the impact on the pubfticCritics assert that the breadth of the ban
on others participating in legal service, the arduous and expensive prerequisites
to acquire a liaese, and the prescriptive business models that create unnecessary
complexity and excessive lawyer fees all stem fromGbs{iag] the rubric of
consumer protection. . to justify rigorous protection of the legal services mo-
nopoly enjoyed by lawye@.

The approach Younger takes in &ésay is subject to this criticism. He jus-
tibes Rule&' in the very Pbrsparagraphof his essay by disapproving the

" . The rules have their origins in the late nineteenth and early twentieth centuries. In the ensuing
century, law has become a much more common part of life and busindssew service
models, business models, and technologies have developed. The need for legal service has
increased dramatically, along with the tools available to deliver it. Our rules should permit
contemporary tools to help meet the contemporary neelgédal service.

. Asdiscussegbreviously, under the current rules, most consumers and small businesses end
up with no legal service at dlee supiart 1.

1$. SedGillian K. Hadpeldl.egal Barriers to Innovatidhe Growing Economic Cost ofsBiofial
Controlover Corporate Legal Mark#$Stan. L. REV (%)* (1$$) ) (providing an informative
summary of research and analysis of the operation of bar rules, their expressed justibcations,
and their actual impact).

1%. 1d. at(%*$
. See idat(%$-*&
1&. 1d. at(%*'.
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participation of@onlawyer®in legal servicé& As though any reader would
readily see the logic, ¥oger states that the purpose of Rulgis Qo prevent
nonlawyers from interfering with the lawy@rindependent judgme@Why

would one suspect that everyone who is not a lawyer would seek to interfere with
lawyer€§udgment? | will talk about this merbelow!” but it sounds like a very
broad and unwarranted indictment 8f .)* of the populatioff that conven-

iently reserves the market exclusively to the lawyers. More signibcantly, Younger
chronicles in detail lawydisecord of fending ® reforms thawould open the

legal system to competitich He describes casgeaxr case in which the ABA, or

a state bar association, or a state supreme court launchedramoemprove

. Younger,supranote#(, at#" -)$. | bnd the termonlawyeQitself, demeaning to other
professionals who work in legal service. | believe it re3ects an unwarranted sense of superior-
ity of lawyers compared tahers. No one in a medical @e is called @ondoctoOl will
only use the term in this Essay where | am referring to what others have said and adopting
their terminology.

. See infr&ection IV.BE

15. Jay ReeveFher® One Lawyer for Eviéty US Residentsaws. MUT. LiAB. INS. Co. oFN.C.
(Sept. 1), #$#Y https://lwww.lawyersmutualnc.com/blog/theresnelawyerfor-every
#($-us-residents [https://perma.cc/K¥-KFQT]. The current rules excludé .)* of the
U.S. population from sharing in the prtd>or ownership of law brms on the sole ground
(according to Younger) that they might adversely inRuence la@yegments. Confronted
with this objective reality in my Essay, Younger saysitdesens@to characterize it as an
OndictmentOof peoplenecals GonlawyerYoungersupranote#(, at#&.n.!'( . Instead, he
says it is merely a recognition tiiabnlawyer©might Qrioritize probts oveclient interest®
and, as a result, cause the lawyers to violate their ethical obligétionge can trust the
lawyers, he contends, because they have spent hours learnatigita&ules, promised not
to violate them, and face consequences if the$em.idat #)& If the rule did not reRect a
negative view of nonlawyers, it could require a similar set of training, promises, and sanctions
of those who share in the success of the brm. But to take the extreme step of excluding all
Monlawyer)no mater what, reRects an unmistakable assumption that they cannot be
trusted. Thatis anindictment.

1%. SeeYounger,supranote #(, at#)" -.(. Younger incorrectlyays that most lawyers oppose
changes to Rule(. See, e.gd. at#.%.( . In my experience, most lawyers do not have a strong
view one way or the other. Very few people participate in pabfitment opportunities when
state bars consider regulatory refordim Sandman, longtime President of the Legal Services
Corporation, now on the faculty at the University of Pennsylvania Carey Law School, has
assembled data from public comment on proposed refor@alifornia Utah, and Arizona.
While the data are unyblished, | have been authorized to discuss them in this Essay, and they
are on ble with Sandman. The data show overall low participation, with comments from state
bar members ranging frof.#(* to!.#* of the membership. The data do show that the
majority of lawyers who elected to participate opposed reforms; it also shows that the majority
of the public that chose to participatgpporteeform. With such a small number of partici-
pants, all of whom are sedtlected, we cannot draw meaningful conclusions, and we certainly
cannot conclude what the view of the majority of all lawyers is. | do not think anyone speaks
for the majority of lawgrs, nor for the public on these issues. This debate needs to be ex-
panded to a larger audience.
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our justice system by opening things up. In most cases, a task force af truste
experts was empaneled, and a report recommending reform was prepared. And
each time, lawyers rose up and vanquished $fgt® at the bnal stage. As
Younger observes, these experiences refRect that the b@ohdse last two
decadessuccessfulhpposed most attempts to revise Rea&G° Put another

way, in decades that saw the need for legal service rise and access to legal service
plummet, the bar ha@uccessfullexcluded anyone who was not a lawyer from
participating.

Younger recently putneexclamation point on this issue by publicly celebrat-
ing the ABA House of Delegates action to discourage states from regulatory re-
form designed to address the acdesgistice crisis. He called the acti@huge
victory for all lawyer€* Not a victoryfor consumers, not a victory for access to
justice. A victory for the lawyers.

| suggest state bars do some institutional -smarching on this very im-
portant issue. To what extent is the bar permitting its members to ward o
much-needed new entrants tioe marketplace because it threatens their success?
Selfserving decisioimaking 0 en happens in memb@overned organiza-
tions. It is not hard to wonder whether this is occurring in staerulemaking.
Indeed, it is hard to imagine it is not.

Finally,consider the objective ehabling legal service foiThik rationale is
not commonly suggestétbut it should be. In the context of twerbyrstcen-
tury realities, our regulatory models should seek to enable every person and or-
ganization to have accdssthe legal service they need. Such (anraative®
mission comports with our national vision of the rule of tam contemporary
America, law is in every per®tife and every busin@&susiness. Accordingly,

. Youngersupranote!&, at!)& (emphasis added

. Skolnik, supranote"). Youngemow contends that he was actually complimenting action by
the ABA that wouldpreserve the independence of the legal profession, whichimeélps
to protect consume@Younger,supranote!&, at!)! n)& If Younger intended to laud the
ABA, he would have said so. If he thought this was afwdépendenddor @onsumeréhe
would have ascribed the victory to one or both of those. Instead, Younger said, in public, who
he thought was th&ictorOin the ABA action: the lawyers. He may not have intended to be
so revealing, but he was.

1$. The Prstwo objectives are negativé) protecting against mistreatment of the consumer and
(1) protecting against erosion of the lawyer monopoly over the provision of legal service.

1% Qustice for adis an idea at the very heart of the American ethos. Cthe tifrst objectives
named in the preamble to the U.S. Constitution ig@stablish justic®U.S.ConsT. pmbl.
The bnal words of the Pledge of Allegiancé&jaggice for ald&U.S.C.+ &(!,*- ). We cannot
have justice for all, especially in the complex reality of the twastycentury, unless all of
our people and businesses have access to the legal service they need to understand and interact
with the law. Without such Igal service, everyonessbject to the lawut they do not have
the ability to acquir@usticeunder the law

I"#



"#$%&'#$'&()*+,-&'$.*,+/ $ October!" , #$##

state bars should enact rules withaal of enabling legal service, not restricting
it.

Whatever state bars decide, this second step identibes the tenets of public
policy to which they commit to remain faithful as they examine possible rule
changes. It is, essentially, conbPrming the groutels before playing the game.

If done sincerely, the poliagview process will be therapeutic, leading to a
heightened consciousness of why the state bar has rules to begin with.

Before discussing the third and Pnal step, | want to reinforce the iammert
of sequence. Once state bars begin the process of reexamining the rules, they will
be met with s& and ¢ en vitriolic oppositior?* Those who benebt from the
status quo will come out of the woodwork and vigorously resist change.

Younger conbrmthat this will be so. Higssay describes the record of law-
yers rising up to resist reform in Florida, California, and nationwide through the
ABA?>® Younger reports how lawyers dashed the recommendation of the ABA
Commission on Multidisciplinary Practice #$$$ the suggestion by the State
Bar of Californi® Board of Trustees for innovations in legal servicé$!in and
the recommendations of aegpal committee of the Florida Supreme Court to
adopt a regulatory sandbox #$#!°" Indeed, Younger says states will only be
able to achieve reforms like those adopted in Utah and Artfahay can over-
come strong lawyer oppositia¥.

For state bar® evaluate this resistance in the way duty requires, they need
to have a solid foundation on the crisis they seek to address and the policy ob-
jectives they seek to serve. If they are not on brm footing before the battle begins,
it will be nearly impossibk to get there through the din of advocéty.

Moreover, even if they are fully prepared, doing their duty will require lead-
ership in the face of berce resistance. This is where the courage | mentioned ear-
lier comes irt® Some excellent role models of @me in this setting are former
ABA presidents William Hubbard and Judy Perry Martinez, who led the ABA

. It will o' en involve scapegoating or fear mongering. Younger, for example, cites the recent
opposition to reform in California which expsesi@oncern®aboutQinscrupulous actofs
who seek tddlo business in the legal Pédounger,supranote#%at#() . These@oncern®
are almost always evidenfree. Tort and criminal law protect the public frémscrupulous
actorsQas do the ethical duties of lawyers with whom they associate.

n. Sedreevessupranote%*

4. SeeYoungersupranote#%at#(" -+%

1$. Sead.

1% 1d. at#().

1&. Seesupranote,( .

# . Seesupranote,( and accompanying text.
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Commission on the Future of Legal Servicek##%°* former Utah Supreme
Court Justice Deno Himonas and former Utah State Bar President John Lund,
who led Utal® reexamination of their rules ifi!$ ;%2 Arizona Supreme Court
Vice Chief Justice Ann Timmer, who led ArizZBmaexamination it$!$ ;% and
Michigan Supreme Court Chief Justice Bridget Mary McCormack, who has led
all of us, including judges, fiacing up to the Raws in our legal system and help-
ing bx them®*

C. Examine Possible Rule Revisions

With a bPrm grip on the problem to be solved and the public policy to be
addressed, state bars should proceed to the third step: examining possible rule
changes. Which state rules appear to be contributing to the problems the state
has identiped? How might they be modibed to avoid unintended consequences
while remaining faithful to regulatory objectives? If we open the system to new
participants, what newequirements and oversight should we establish?

There will be no silver bullets, no surebre solutions, nefrekideas. Any-
one who suggests otherwise underestimates the complexity of the challenge.
What state bars must look for are changes that reddpigive their systems a
better chanteeachieve their goals, with potential for benept that outweighs po-
tential costs. Which rules to change, and in what way, will be up to each state
given its particular circumstances and norms. But it is eaci®statgto con-
sider what changes need to be made amdatice them

. SedComnfd on the Future of Legal ServicBgport on the Future of Legal Services in the United
StatesAM. BAR AsD # (!1$#9%, https://www.americanbar.org/conteritiam/aba/images/
abanewsl$#%-LSReport_FNL_WEB.pdf [https://perma.cé&5! -"RPY].

. SeeWhat We DpOFF. LEGAL SERVS INNOVATION, https://www.utahinnovationd ce.org/
about/whatwe-do [https://perma.cc/XH) D-E%IX].

1$. SeeMaddie HosackArizona Carriesdgulatory Reform Momentum Forward with Historic Vote
INST. FORADVANCEMENTAM. LEGALSYS. (Sept.!! , 1$!$ ), https://iaals.du.edu/blog/arizona
carriesregulatoryreform-momentumforward-historic-vote [https://perma.cct SGCG
YQ)!.

1%. Commenting on the etbal duty of judges to contribute to making the legal system work
better, Chief Justice McCormack wrote in this public&ipages last October:

Our justice system bestows upon us the awesome responsibility of sitting in judg-

ment over matters thattect eery dimension of peopelives. Our capacity to do

justice in that role is determined by the quality of the system in which we operate.

We do not have the luxury of sitting back, passively observing, recognizing prob-

lems, and doing nothing. Thapproach does not make us impartial; it makes us

complicit.
Bridget Mary McCormackStaying O the Sidelines: Judges as Agents for Justice System Reform
H#EWALEL.J.F#),, #" (1$'#).
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Having said it is up to the state bars, | do have opinions. This Part outlines
my recommendations.

At the very minimum, state bars should tailor their overbroad UPL bans,
modify Rule&%to permit sharing in Pnancial success and access to equity capi-
tal, and adopt &egulatory sandbdike the one Utah approved #$#$ | dis-
cuss each recommendation below.

A. Replace the UPL Ban with a Tailored Statement of {Beegdtoles
Requiring a Law License

At a time when we desperately need more people to deliver legal service to
individuals and small businesses, the foundational rule of our legal system tells
anyone who is not a lawyeon®you dare lend a har@By itsvague terms3
its criminal penalty, and enforcement actions by state bars and lawyers resisting
competition®® the UPL ban strikes fear in the hearts of all who consider doing
work that might be considered tiapractice of lait is hard to tell what service
is prohibited, you might go to jail if you get it wrong, and the state bar and com-
peting lawyers will coma er you if you try.

I. The UPL Ba® Overbreadth

The breadth of this prohibition is the clearest test of the mission of the rules
that govern our legal system. If it is to protect the lawyer monopoly, it works like
a charm. If it is to ensure justiam fall, it is a disastéf.

In Americ® Prst century, law practice was not reserved for lakd/ershe
latter part of the nineteenth century, states began to restrict who could appear in

. See supraote#(.

n . Almost all UPL claims are bled by state bars or competing lawyers; they are rarely bled by
consumersSedENJAMIN H. BARTON & STEPHANOSBIBAS, REBOOTING JUSTICE: MORE TECH-
NOLOGY, FEWERLAWYERS AND THE FUTURE OFLAW 1)%(#%$!(); Rhode,Policindhe Professional
Monopolysupranote#(, at!* -#%

1#. At best, this cornerstone of legal regulation is based ompolicy assumptions, neither of
which is sound: that the system will)(assure that all lawyers are well qualibed to serve all
clients on matters of all kinds ari generate enough lawyers to serve all clients on all mat-
ters. | do not believe that ounrcent legaleducation and baexam system do the brst and
the data conclusively establish that the system does not do the second.

1$. See generaBarlow F. Christensemhe Unauthorized Practice of Law: Do Good Fences Really
Make Good NeighbeiGr EverlGood Sensé?$ AM. BAR FOUND. RscH. J.!&" (chronicling
the historical development of laws restricting the practice of law by nonlawlathiew
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court®® By the end of the nineteenth century, as professional bar associations
gained popularity and prominence, states began to adopt broader restri¢tions.
Over time, state by state, the restriction evolved to its current expansive form
and gained criminal pexties for transgressors.

Whatever may have justibed this restriction in the nineteenth century, as it
has expanded and as it is applied in the twémnst, UPL rules across the coun-
try are unacceptably broad as a matter of common sense, public paolilzyyva

i. Common Sense

The UPL statutes$ectively treat all elements of service that implicate the
law as the&practice of lgi#i* as though every single task associated with deliver-
ing legal service requires a law degree. Every lawyer knows thatrisen(@ts
does, for that matter, anyone who ever watched an episodergf Masgn
Many a Prstyear associate has had the experience of being assigned to a task
they could have done in high school and feeling surprised that a client was will-
ing to pay heir high hourly rate to do i In truth, legal service requires a set of
tasks ranging from the most basic to the most challenging. Some require signif-
icant legal training and signibcant experience. But many, if not most, do not.
Even the most compldggal matters involve tasks that do not require a law de-
gree. And the simplest legal matters may not require a law degree at all.

Common sense tells us that in some cases, hamésgperience is more im-
portant than lawschool education. As Judge Crottyerhed in Pnding the New

Longobardi,Unauthorized Practice of Law and Meaningful Access to the Courts: Is Law Too Im-
portant to Be Léo Lawyers2%ArRDOzOL. REV. 1&"# (1&" ) (same).

. Longobardisupranote() , at!&"*.
#$. Christensensupranote() , at™( .

#% The UPL statutes and rulesgsupranote!*, are vague and circular. Many of them debne the
practice of law by reference Gvhat lawyers d@Since no lines are drawn between those
functions that are, standing alone, @@@actice of laand those that are not, it is all treated
the same. In the context of a large corporate law brm, this has no meaningful signibcance
because no one is inspeg closely who does what. The issue becomes important for new
entrants into legal service seeking to provide some of the services people need. In that context,
it is easy for lawyers resisting competition to establish the new service provider to leel engag
in @he practice of la@A+er all, they are providing a service lawyers also provide.

#& | had that experience as a bystr associate forgight years ago. In connection with a mu-
nicipaktbond Pnancing, documents needed to be bled with a cole®® q ce. Doing so
entailed driving from San Francisco to Contra Costa County, Pnding th®dexde, pre-
senting the document and a copy, waiting for the copy to be stamped as received, and driving
back to the p ce in San Francisco. All in mgpacity as a lawyer. | could have done that when
I was a junior in high schdtimy three years of law school did nothing to prepare me for the
assignment.

I"#
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York UPL ban unenforceabl@T]here is some commosense truth to the no-

tion that anon-lawyer@ho has handle&$debt collection matters, for example,
would likely provide better representation than a patent lawyer who has never
set foot in small claims court. O®In @ommonsense trutithere are count-

less meaningful ways people who do not have law degrees can help people with
legal issues. It makes no sense to erect a barrier in our legal system that bans
them from doirg sd\ particularly when most of our people and small businesses
cannot get legal service at all.

ii. Public Policy

As a matter of public policy, we should welcome all the help we can get to
participate, in appropriate ways, in getting legal service to tivheeneed it.
While we should establish standards for roles that actually require a law degree,
there is no reason to require such expertise for every role across the entire spec-
trum of tasks associated with the law. No sensible theory or empirical fproof o
potential harm to consumers could warrant such a broad prohibition. In fact,
there are no empirical data on harm to consumers by virtue of UPL in the United
States’

There are data from more open jurisdictions which do not show harm to
consumers from @&l service by other8lndeed, they show that consumers of-
ten fare better. A study in the United Kingdom, for example, found that lawyers
were outperformed by others measured by concrete results and client satisfaction
in a variety of matter§. There ae similar Pndings from other jurisdictions.
Commonly, experience with the matter at hand is more important than formal

. Upsolve, Inc. v. Jamelp. ##cv-"#( , #S#HHANVL 1)"&&% at *1&n.!) (S.D.N.Y. May#%#$#H
(quoting AmicusBrief of Professor Rebecca L. SandefiBupport of Plainti stMotion for a
Preliminary Injunction at' , Upsolve#$#HAWL 1')"&&%(No. ##cw'#( )); se alsDeborah L.
Rhode,Professional Integrity and Professional Reghatiamvyer Prace and Nonlawyer In-
vestment in Law Firp)is HASTINGSINT@ & Comp. L. Rev. Il | 11& (#3!" ) (CExtensive formal
training is less critical than daily experience farative advocacy, Richard Moorhead, Alan
Paterson & Avrom SherGontesting Professlisna Legal Aid and Nonlawyers in England and
Wales)( Law & SocQRev. (‘&, ("& (#$$)) (Ql]t is specialization, not professional status,
which appears to be the best predictor of qudlity.

1#. Sed3ARTON & BiBAS, supranote” , at!$%$(; Susan D. Hoppock, Not&nforcing Unauthor-
ized Practice of Law Prohibitibhe Emergence of the Private Cause of Adtisrnapact on
E! ective Enforcemefi GEO. J.LEGALETHICS (I , (#&#' (#$$() (noting that (@ritics argue
there is little proof that UPL harms the public to justify its prohibiton

1$. Moorhead et alsupranote() , at(+&+(.

1%. Id.

n. See, e,glulian LonbayAssessing the European Market for Legal Services: Developments in the Free

Movement of Lawyers in the European, YJiampHAM INTOL.J.I#" | 17%-)" (#$1).
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training.”® It thus makes little sense as a pulpladicy matter to issue a blanket
criminal prohibition on anyone other than a liceddawyer participating in any
kind of legal service.

iii. Questionable Legality

There are also meaningful and increasing questions about the legality of the
overbroad UPL rules under the Sherman Act and the First Amendment.

State UPL statutes arguably hite the Sherman Act as a restraint of trade.

In Goldfarb v. Virginia State Biéwe Supreme Court established that the Sherman
Act applies to lawyers and state bdrBheir actions are only immune if the state
has clearly approved the anticompetitive conduct and actively super¥fses it.
The Court found that the Virginia State Bar did not meet that standard in a case
involving the prescription of mandatory minimum fé&én NorthCarolina State
Board of Dental Examiners v. Federal Trade Comths$Sopreme Court held
that a dental association did not qualify for immunity for its ban orGiinau-
thorized practice of dentist@when it prohibited others from engagiimyteeth
whitening # In the wake of that decision, the North Carolina State Bar settled
its litigation with LegalZoom and revised its UPL ban to permit certain online
and automated document serviéés.

Both the U.S. Department of Justice (DOJ) and Fddeele Commission
(FTC) have also long contended that state UPL statutes are overbroad and ad-
vised states to narrow thethWith the evident and serious harm experienced
by American consumers and businesses from the anticompe$iéoeda over-
broad UPLstatutes, it is increasingly hard to justify them under the Sherman
Act.

UPL bans are also vulnerable to challenges based on the First Amendment.
In Upsolve, Inc. v. Jantbe U.S. District Court for the Southern District of New

. Seesources citedupranote%&

w. " U.S.%%80(&('(%# (holding that Qertain anticompetitive conduct by lawyers is within
the reach of the Sherman Act

"$. 1d.at%()-(" .

"% Id.at%(-(! .

"& #%U.S.'(" L, #H)" ()'#).

" . LegalZoom.com, Inc. v. N.C. State Bep."™ CVS#" ,!)'# WL *"+#&, at* (N.C. Su-
per. Ct. Oct!! , )'# ) (consent judgment).

(. See, e.dg etter from U.S. DePof Just. andred. Trade Comf to Task Force on the Model
DePnition of the Practice of Law, Am. Bar@gBec.!) , 1))! ), https://www.justice.gov/
sites/default/bles/atr/legac))+ /)&/!* [1))*)" .pdf [https://perma.ccA BBB-KATF].
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York held the New York UPstatute unenforceable due to its breafithihe case
involved an organization that trained and deplogedrlawyersxo advise low
income New Yorkers facing debollection action& The court found their legal
advice waSpeec@and, under the First Amendment, the UPL statute could not
withstand strict scrutiny having neither a compelling interest nor being narrowly
tailored®” As the court observe@T]he UPL rules could hardly be broad#t.

| believe there will be more caiks Upsolve, Inand that many will prevail.

I. Substitute a Sensibly Tailored Statement of Roles that Require a Law
License for the Overbroad UPL Ban

For all these reasons, | believe it is time to reform overbroad UPL bans that
unjustibably limit the spply of legal service.

State bars should replace UPL bans with tailored statements of the roles in
which only licensed lawyers may engage. They should draw on their collective
experience with the law and identify the roles @atiallyrequire a lanschml
education and limit who can do tho¥eBeyond those roles, state bars should
welcome assistance. State bars cannot protect the public if they foreclose the help
they need. Their rules should encourage participation, not discourage it.

In my view, it wauld be su cient to articulate two roles that require a law
degree: () advocating on behalf of another in state in federalcourt proceed-
ings and € advising another regarding rights and obligations conferred by law.
This approach encompasses theesothat require deep legal education and
avoids sweeping in services that do not. Beyond that, | believe states can reason-
ably trust consumers to inform themselves, count on market forces to generate
information from providers and evaluators, and rely amdards of care in tort
law and prohibitions in the criminal law to enable a more open system to operate
safely.

If a state bar concludes that some other legalice roles, while not requir-
ing a law degree, nonetheless require a particular levehafigraind experience,

. Upsolve, Inc. v. James, N@# c\-&#( #SH#HAWL 1&)"**% at *1&-1( (S.D.N.Y. May#%#$##
(granting preliminary injunction).

. Id.at*!.
1$. Id. at *19!(.
n. Id. at *1&.

1%. While state bars are reexamining their rules, | believe they would be well advised to take a
look at the curret licensing criteria for lawyers. In my view, the legdlication curriculum,
the bar exam, and CLE administration are all out of date and need material overhauls to assure
the public that those who are licensed as lawyers have all the skills and kedhégdgeed
and remain up to date in our rapidly changing world.

#%&
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then that state bar can specify necessary prerequisites and processes for those
roles, as other states have considéted.

State bars will not bnd it easy to convert from their current blunt instrument
approach to a more rebned ang@priate structure. The UPL ban is long es-
tablishedN there will be a range of views among the members of the governing
entities and spirited argument from advocates for and against change. If state
bars have identibed their acecésgustice issues andfreshed their understand-
ing of the purpose of their rules, as | have recommended, the task will be easier.
But whatever the degree ofdiulty, the stakes warrant thé@at.

State bars have a few models from which to learn as they consider this issue.
A more conservative approach than the one | suggest was developed by a task
force empaneled by the ABAI&&!.%* It developed a debnition @he practice
of lawOunder the existing UPL structure @be application of legal principles
and judgment with egard to the circumstances or objectives of a person that
require the knowledge and skill of a person trained in thE&aithough some-
what tautological, this depbnition is a step in the right direction. &8¢ ABA
task force also enumerated four isgts that would be presumed to @ke prac-
tice of lav®

(') Giving advice or counsel to persons as to their legal rights or respon-
sibilities or to those of others;

(') Selecting, dr@ing, or completing legal documents or agreements
that & ct the legalights of a person;

()) Representing a person before an adjudicative body, including, but not
limited to, preparing or bling documents or conducting discovery; or

(") Negotiating legal rights and responsibilities on behalf of a pefson.

. Se&Zachariah DeMeola & Michael Houlbef@ Close the Justice Gap, We Must Look Beyond
LawyersINST. ADVANCEMENT AM. LEGAL Svs. (Nov. ", 1&!"), https://iaals.du.edu/blog/
closejustice gap-we-mustlook-beyondlawyers [https://perma.cc/GSW-WNK#H .

#. Task Force on the Model DePnition of the Prac. obDeRnition of the Practice of Law,Dra
AM. Bar Asdd (Sept. *, 1&&!), https://www.americanbar.org/groups/professional
responsibility/task_force_model_depPnition_practice_law/model_depbnition_depPnition
[https://perma.cc/*LVR-EYPA].

1$. 1d.
1%. Id.
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While 1 think this list includes tasks that do not require a lawyérprovides
more guidance than the current UPL ban on conduct that is restricted to licensed
lawyers.

DOJ and FTC have also developed guidance for debningrihetice of
law(°® State barsan also look to the experience of the United Kingdom and
other more open jurisdictions for guidance. However they get there, state bars
should restructure their rules to spell out the specibc roles requiring a law license
and otherwise welcome and encagathers to participate.

B. Repeal the Ban on Probt and Equity Sharing

Rule' .9 ban on nonlawyers sharing in a law Branancial success impedes
the ability of lawyers and law Prms to attract and retain the talent they need to
deliver the best posse service to their clients. Any justibcation for this ban is
outweighed by the harm it causes. It should be repealed.

I. TwentyFirst Century Law Firms Need Diverse Expertise

The modern law Prm needs more than lawyers to deliver optimal service to
its clients. It needs people who can apply the best of contemporary ideas and
tools.

Law bPrms are simultaneously professiesgivice organizations and busi-
nesses. Beyond expertise in law, they need expertise in the disciplines that enable
modern business @pations and client service, including process design, tech-
nology, Pnance, strategy, and marketing. While this is true for all law $ims,

. The Prst and third elements are similar to my recommendations, although broader. | disagree
with the second element thdbcument dréing is a role requiring a lawyer: twenBrst
century technology can dramost documents as well or better than a lawyer. More funda-
mentally, the lawyering is in helping decide the substance to be expressed in the documents,
not the documets themselves. | also disagree with the fourth element: negotiating for legal
rights and responsibilities does not require a lawyer any more than negotiating for a major
league baseball player requires a center belder.

. See, egLetter from R. Hewit Pate, Acting Assistant /SltGen., De@of Just., Jessica. N.
Butler-Arkow, Att§, DegDof Just., Timonthy J. Muris, Chairman, Fed. Trade Cdfriied
Cruz, Dir. of PdD Plan., Fed. Trade Cont to Task Force on the Model DePnition of the
Practice olLaw, Am. Bar A8 (Dec.#$ #$$4, https://www.justice.gov/atr/comments
americanbar-associationgroposedmodel debnitionpracticelaw [https:// perma.cc/
R#9Q-%JP].

1$ . This Essay addresses rule changes that will promote access to justice. Thyesevaliaiso
benebt other stakeholders in the legal ecosystem. They will improve service for all clients
(making it faster, simpler, more responsive, and less expensive), improve careers of lawyers
(more opportunities requiring less time to deliver maadue, relieving them of tasks they
bnd tedious, and likely making more income), and improve the business models of law brms

#%&
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is mission criticébr Prms that seek to serve the needs of consumers and small
businesses. The economics dngsiness challenges of consumamnd smak
businessserving brms are distinct from corporate law bPrms. Firms that serve
consumers and small businesses share the high cost of employing lawyers, but
their revenue models are lower and less consistent tioge bf corporate law

Prms. Consumer and smddlsiness client matters generally involve lower pb-
nancial stakes and warrant lower f8e$he matters are also more episodic,
which makes repeat business uneven and unpredictable. Tiesenties make
building a business that can reach consumers and small businesses while serving
them at a fee level they c&oed much more challenging.

One of the reasons we have inadequate legal service to meet the needs of this
part of the legal market is, without a dduthe dPoculty of making the business
model work. Given the high cost of preparing to be a lawyer and the bPnancial
challenges of serving this market, not enough Prms have been able to make it.
And newly educated lawyers seem reluctant t& tjeeting this challenge re-
quires new ideas for how to market to clients not accustomed to using lawyers,
how to deliver quality service at much lower fee structures while still making a
viable income, and how to leverage techndfogymake all this happen. This
calls for new process design, new service models, new operating models, new
Pnancial models, new&ware, and new marketing strategi€s.

(higher quality of service delivered, greater workforce stability, greater client loyalty, and
likely more income).

. Lawyer fees should always be reasonable in the context of the value dedigdvinbEL
RULES OFPRO. CONDUCT I '.((a) (AM. BARAsSS® 1) ). The lower the amount at stake in an
engagement, the less the lawyer should ch&weed.r. '.((a)("). And, ofcourse, the lower
the stakes, the less the client will be willing and able to pay.

1# . A substantial percentage of law school graduates are unable to bredtega jobsSee, e.g.
Debra Cassens Weigss Fewer Law Grads Become Lawyers, the Pebi@ssidis Agam.
BAR Asdd (Oct. !!', )™ |, *:'( AM CDT), https://www.abajournal.com/news/article/
as_fewer_law_grads_become_lawyers_the_profession_shows_its_age [https://perma.cc/
N"NP-HWQZ]. Meanwhile, there are millions of consumers and small bussegso
cannot bPnd legal service. | doubt we would have this stark paradox of graduates who cannot
connect to clients and clients who cannot connect to legal service if our rules were not so
restrictive and prescriptive.

n . Technology &ers enormous opptunities to enable brms to serve underserved populations.
Natural language processing, artibcial intelligence, and the proliferation of l&gareaan
enable legal service that is better, more kesttave, and more responsive than ever before.
This is particularly true for the types of legal issues consumers and small businesses most
commonly face. Making the most of these opportunities will require technology professionals
working hand in hand with legaervice professionals.

$%%To be clear, &m not saying that Prms that have these capabilitieawidimaticallincrease
access to justice. Rather, | am saying these capabilities will enable Prms to address the
challenges of serving this market better. It will remain for the Prms to degaatabilities

I"#
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To do all of this requires personnel who have the requisite skills and experi-
ence. Law brms that market serviaeednsumers and small businesses com-
monly lack the level and regularity of cash Row&or@ to meet the market
compensation for such personnel with salary al®hehese Prms would benebt
from the ability to &er their peopléncentive compensatlbthey all work to-
gether and make the bPrm successful, they will all share in the Pnancial rewards.
They will receive a share of the probts, and they will receive a share in the equity
of the brm. This incentive system has been an indispensable tmaldimg
many of the great modern American businesses. Ye#Ryleohibits it for law
Prms.

. A Ban Without Justibcation

As the ABA Commission on the Future of Legal Services fou#igl!(n
QT]he traditional law practice business model constraimsovations that
would provide greater access to, and enhance the delivery of, legal &&tvices.
Rule% prescribes that model by banning protrtequity-based incentive com-
pensation system&? If you are not a lawyer, you may not share in the probts or

successfully. Nor am | saying that no brms are able to serve consumers and small businesses
under the current rules. Many American individuals and small businesses are able to access
legal service; the challenge is that most are not. Yoyugets out that the contingerfee

model works for personahjury cases. Youngesupranote#', at#)$ & nl!) . That model

only works for clients assertingaghs for money damages, and only theoases where the

nature of the dispute and the amount of the potential damages recovery warrant law brms
taking the risk of working without feamless there is a recoveityjs part of the reason at

least the mindty of consumers and small businesses are served. It does not helpitfents

legal issues that do not involve a dollar claim large enough to incentive a lawyer to take the
case on a contingent basis to be litigated in court. As important as thedegal are to the
clients, most do not involve claims to be paid a lot of money. For more information on how
contingentfee arrangements work, sEees and Expenges. Bar Asdd (Dec. *, #$#9,
https://www.americanbar.org/groups/legal_services/milvets/aba_home_front/inforarati

_center/working_with_lawyer/fees_and_expenses [https://perma@U-STV" ]
(noting that contingency fees are ug@dost g en in cases involving personal injury or
workergsrompensationO).

m . The episodic nature of fees in consumer brms, particularly in their early days of building up
a clientele and position in a market, is a particular challenge. Firms just do not have much
money to pay anyone. It is one thing for th&yjarowner to count on future earnings during
slow times, but Prms cannot expect employees with no stake in future Pnancial success to do
so.

r#. Report on the Future of Legal Services in the UnitecbSita®oN THE FUTURE OF LEGAL
SERVS, AM. BAR AsID %(#$!(). https://www.americanbar.org/content/dam/aba/images/
abanews#$!(FLSReport_FNL_WEB.pdf [https://perma.cEVX-F'#E].

"$. MODELRULES OFPRO. CONDUCT T. 9% (), (d)(!) (AM. BAR AN #$#9.
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equity of a law brm. What justipes this ban on incentive compensation? Nothing
that serves the appropriate goals of the justice system.

The ban on sharing probts originated from a concermdatuption in the
way clients were incentivized to choose one lawyer over affStlrer the
years, it was gradually modibed, ingrained, and practically consétistak
without any plausible justiebased justibcation.

The Arizona Supreme Co@t$#%Task Force on the Delivery of Legal Ser-
vices examined the history, rationale, and curr&ateof Rule'.' ® ban on fee
and equity sharing. As to history, the task force founddthat prohibition was
not rooted in protecting the public but in econamirotectionisn@® As to the
present, the task force concluded tiano longer serves any purpose, and in
fact may impede the legal profes@aability to innovate to Pll the accéss
justice ga3®’

Younger justibes Rulé' on a single ground@T]o prevent nonlawyers
from interfering with a lawye® independent professional judgméit. His es-
say notes that a lawyer spereurs3® completing a course in professional
ethics and faces consequences for violating ethical rules. Sharing thelbnancia
rewards with nonlawyers, Younger argues, might lead to lawyers being per-
suaded by their nonlawyer colleagues to abandon their éthithat® it. No
evidence of the moral depravity of nonlawyers, no evidence of such unethical
inBuence in open systenmmthing. Just an assertion thaniighthappen**

This argument proceeds from therogantassumption that only lawyers can
be trusted to act ethically. There is no basis inweald experience for that

r# . SeaMeguire v. Corwine#t$#U.S. #$(, #H#£#()N.

$. SeeBruce A. GreerL,awyer@rofessional Independence: Overrated or UndetvahseatsN
L. Rev. "%%6#"-#) (1$#4). See generahode,Policinghe Professional Mongmalpranote
1) (describing the evolution of unauthorized practice enforcement).

"%. Task Force on the Delivery of Legal Semeport and Recommendatimg. Sup. Ct. #"
(Oct. ', 1$#%, https://www.azcourts.gov/Portalg/ /LSTF/Report/LSTFReportRecomm
endationsREB$3$'$#%pdf [https://perma.cc/P EL-)('%].

r&. 1d.

. Youngersupranote!' , at!*#. Readers not steeped in the lore of the law likely will Pnd this
assertion surprising. As discussed previously, there is no reason to &&#ymef the pop-
ulation represent a danger to lawyer eth8essupraPart Il1.

"( . Youngersupranote!" , at!*( .
n . 1d. at!*( -*%

n. The absence of evidence of actual harm for such a sweeping prohibition as this reinforces
arguments that it is, in reality, protectionism.

1"#
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assumptiont'2 While | do believe lawyers take thethical duties seriously, |
have no reason to believe that anyone else who engages in legal service cannot
be trusted to do so, too. They may need to learn some new rules, but as Younger
tells us, that takes only a matterbursG*?

Younger also&ers the example of a settlement decision to illustrate how an
unethical nonlawyer might interfere with a lawgeethicsi* The nonlawyer,
being interested in sharing in the fee (presumably contingent in this example),
might push to settle on suboptimal tesnnather than hold out for something
better. The lawyer, believing it is not in the cli®imterest to settle, nonetheless
would advise settlement. But this story does not hold water. For starters, there
is no reason to believe that ethical lawyersstafl their Pbrms with people who
do not embrace their ethical duties. If you assume lawyers take ethics seriously,
they will expect their people to do the same. Moreover, even if a nonlawyer ad-
vocates settlement out of saiferest, there is no reason lielieve the lawyer
will abandon her ethics.

Indeed, Youngé®essay seems grounded in the idea that lawyers answer to
a higher calling when it comes to ethics. | have enough conbdence in lawyers to
be comfortable that they can withstandatlvised presse fromonlawyer©
regarding the advice they give their clients. Indeed, lawyers commonly face pres-
sure to deviate from their ethics: a client that wants approval to do something
they should not do or a law partner that elevates Pnancial issuesevereel
sponsibilities. In my experience, lawyers have a good record of resisting such
pressure. If | am wrong, then what ethical standard is Rulgrotecting? Either
we have conbdence in lawy@smmitment to their ethics, or we do not. | do.

Moreover if nonlawyers do cause lawyers to violate their ethics, the lawyers
will still face consequencéseven if Rulés is modibed. The revised rules can
also provide for sanctioning the nonlawyers and the brm for causing the im-
proper conduct.

The argument for retaining Rub# really seems to boil down to preserving
the lawyer monopoly. This was starldvident in Young@® comments celebrat-
ing the ABA House of Delega@most recent resistance to reform. He called it

. SeeCountrywideHome Loans, Inc. v. Ky. Bar /fl!s,sl!(~ S.W(d 1$% 1#$ (Ky. #$$( (GW]e
take issue with the implications of Mis@statemeri that merely because he was able to
successfully pursue a law degree and license he is by nature a more honest and ethical perso
than laypersons who have not made such a commit@hent.

n#. Youngersupranote#', at#)*.

ng. Id. at#)".

% Not only would the conduct violate the law@atuty to the client, relenting to such pressure

from the Gonlawyefcolleague likely would violate Model Rulesand!.* as wellMoDEL
RULES oFPRO. ConDUCT rs. L.+ & 1.* (AM. BAR AsD #$#9.
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@ huge victory for all lawyeg¥? with no reference to client welfare or ethical
integrity. If the real motive here were either of¢bddeas, Younger would have
celebrated them, rather than the lawyers Rifieshields from competition.

C. Repeal the Ban on Equity Capital

Building a successful law brm requires capital. Most businesses have three
options to raise it: sefunding, debtPnancing, and equity Pnancing. Law brms
have only the Prst two because Ruans the third. Even though equity is the
most attractive form of capital for many startup or e@etchallenged brnié
earning its return by spreading the risk of thevrar innovative busineSslaw
Prms cannot use it. Rule® ban on access to equity capital thus further impedes
the innovation our legal system needs, particularly the-k=yaice providers
who serve consumer and srralisiness clients. As Justices Hisland Gorsuch
put it: Ohis restriction on capital investment reduces the number of market par-
ticipants, which in turn prevents competition from reducing cOsts.

As discussed previously, one of the reasons for the inadequate supply of law-
yers servingonsumer and smallusiness clients is the challenge of building a
business model that can serve a relativelyréox@nue client base with unpre-
dictable cash Row and a traditionally high cost of delivering service. To address
the accesto-justice crisiswe need more law brms with creative new models to
surmount this challenge. Such Prms will need capital at the outset and as they
develop to support their investments and navigate the ebbs and Rows of their
income statements. Our rules, therefore, sti@ulable equity capital, not ban it.

Adherents claim that outside investors will infect lawyers with a probt mo-
tivation and cause them to disregard their ethical obligations. As Younger says,
(N]onlawyers. . . might prioritize probt over the duties thavyer owes to cli-
entsO'® This claim does not comport with reality. For starters, lawyers do not
need outsiders to give them the probt virus. Partners in leading American law
Prms have organized their brms so that partners earn millions of dollars eac
year, with many Prmaveragingnore than three million dollars in probts per
partner and the highegierforming partners earning substantially mételf

n . Skolnik,supranote#%
n#. Kourlis & Gorsuchsupranote&$
n$. Youngersupranote!$, at!'&-"! .

n% The!"ll Am Law#™: Ranked by Probts per Equity Patmer(Apr. I' , I(I! , &((# AM),
https://www.law.com/americanlawyet(!! /($/!" /the-!I(I! -amlaw-&((-rankedby-
probtsper-equity-partner [https://perma.ccy KMU-B#! ].
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lawyers were going to put probts ahead of ethics, it has already happened. But |
do notthink that is what lawyers do.

To the contrary, | think the record suggests the opposite. It shows that brms
with the highest ethical standards can build very probtable busirtiésselegal
service, probts and ethics can coexist. Every lawyer wangkéoa living, and
many would like to charge high fees. But lawyers, | contend, see themselves as
true professionals brst and businesspeople second. That is, in fact, at the heart
of Younge® thesis. As | said previously, | am conbdent that lawyeendanill
resist pressure to abandon their ethics as, if, and when it arises. And, if we cannot
trust lawyer§so-called higher calling, they can be sanctidhasl can the inves-
tors who persuaded them to act unethically.

D. Create a Regulatory Sandbox

As analternative or additional response to the actegsstice crisis, state
bars should consider creating regulat@gndboxeSin their respective states to
allow experimentation, invite innovation, and gather data on haetively and
safely new wayd delivering legabkervice work.

Regulatory sandboxes have been used successfully in bnancial services and
other settings* A regulatory sandbox for legal service would normally involve
several step¥? First, the state bar determines that it wants toaemage inno-
vative approaches to delivering legal service, including ones that may not pres-
ently be permitted by its rules. It then creates a regulatory body to oversee the
process. That regulatory body sets up processes and criteria for applicants to seek
approval to deliver legal service in a particular way. Each proposal is evaluated
and, if approved, is granted temporary permission during a trial period to deliver
legal service according to their proposal. During the trial period, the @ntity

4. The Prms posting the highest levels of partner income represent some of the most sophisti-
cated and fully informed clients in the world. Those bPrms are entrusted with bitihden-
tial and proprietary information, and to advise and advocate concerning matters of enormous
consequence. They would not be chosen by these clients for these engagemelitsy year a
year, engagement ar engagement, without operating at the highlesel of professional
ethical standards.

. See, e,gAlessandra Carolina Rossi MartidsSandbox for theS. Financial SystefREGUL
Rev. (Aug. !, #3#), https://www.theregreview.org#$#Y$)/!" Irossimartins-sandbox
for-us-Pnancialsystem [https:/perma.cc/ARE-SPAU] (noting how the United Kingdo@
Qpntech regulatory sandbox. has been an inspiring success for other coufi)ries

. These are the eteents adopted by UtalsedOFr. LEGALSERVS INNOVATION, supranote*#;
see aldonovation © ce ManualOFF. LEGALSERVS INNOVATION #" (Aug. #%6#$#), https:/
utahinnovationd ce.org/wp content/uploads#$#Y $) /|0 -ManualPublishedAug -#%
#$#1pdf [https://perma.cc/HQ* F-) XEG] (laying out the steps to apply to and participate in
the sandbox in detail).

#%&
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performarce is monitored by the regulatory body. At the end of the trial period,
the regulatory body evaluates the em@ifyerformance and, if warranted by the
evidence, issues permanent permission to pursue its new model. Throughout
the sandbox process, the reggoly body assembles data on innovative ideas and
the performance of all entities admitted to the sandbox.

The sandbox signals to all stakeholders that the state bar wants to foster in-
novation in the way legal service is delivered. In turn, it generategroeesses
and models that will inform us all. It also gathers invaluable data about how
these models actually work. And it will do it all under the supervision of the
regulatory body, ensuring saféty.

The state of Utah set the standard for others llovioin adopting a regula-
tory sandbox ir#!# 2*N both in how it decided to adopt the sandbox and what
it did. Utah decided to adopt a sandbox through collaboration between the state
bar and the state supreme court. Both the Utah State Bar president, Jawhn Lu
and a Utah Supreme Court Justice, Deno Himonas, believed the regulatory
model needed reform and that the sandbox was the best way to pt6déad.
ing these two leaders on board from the outset facilitated the process signib-
cantly.

The Utah sandbox ieverseen by the $ce of Legal Services Innovation,
which John Lund agreed to head in its formative yEais a companion action,
Utah modibed Rulé.%o permit fee sharing and equity ownership while requir-
ing such arrangements to go through the damdproces$?’ The sandbox also
specibcally contemplates proposals in whinlawyer®deliver legal service
and reserves discretion to grant waivers for other innovations that applicants
may proposeé?z®

4. The sandbox format permits the state bar to createugh supervision and as many limita-
tions as are warranted. Utah, for example, monitors participants closely, requires monthly
reports, and conducts audiSedOFF. LEGALSERVS INNOVATION, supranote&!!, at&*&'.

I"$. SedFF. LEGALSERVS INNOVATION, supranote'! .

"% See idln an interview | did with Justice Himonas and John Lund, together with Gillian K.
Hadbeld, on thé.aw Technology Npadcast ir#!# , they describe the process they pursued
to achieve adoption of the Utah sandbox. Law Technology Nendel for Change: U&h
DataDriven Approach to Closing the JusticedL&z TALK NETWORK (Sept. &', #!#),
https://legaltalknetwork.com/podcasts/laechnologynow/!#!# /#( /model-for-change
utahs data driven-approachto-closingthe-justice gap [https://perma.cc)* B+JT'B]. It is
worth a listen.

r&. See Board and St&JTaH INNOVATION OFF., https://utahinnovationdb ce.org/about/sta-
list [https://perma.cc/K* T-AZCD].

" . OFF. LEGALSERVS INNOVATION, supranote&!!, at!, '# -'&.
m(. Id.at!-+
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As it has proceeded with the sandbox, Utah haeldped ways to catego-
rize, measure, and monitor risks to consumers and is gathering data daily about
how the innovative approaches it has approved have fared. To date, Utah has
authorized fortytwo entities to ber services in the sandbox yielding moi@nth
#(,$%$ legal services 1 ,$3$ separate consumel®.These reforms have won
widespread praise, including from Justices Kourlis and Gorsuch(@micour-
age others to follow sui*°

E. Opportunities, Not Promises

Younger asserts that advocates for reform do not@awepelling evidenc
that their proposals will bx the accésgustice crisig®* | am not saying my
recommendations are certain to work. | am saying this: if we open our system to
permit it to benebfrom people, models, and technology that are currently fore-
closed, we are highly likely to do better. | propose that we stop prohibiting pos-
sibilities.

We cannot predict the future. The time it will take for reforms to play out,
the sequence of eventadahe eventual outcomes are not knowable in advance.
But we have plenty of reason to be conbdent that it will be better than the status
quo. Indeed, wedohave@ompelling eviden€®f this: the current closed system
leaves most of our people and smalibesses without legal service.

Younger also claims that there is no evidence from the early results of more
open systems that such systems are improving access to*fistioeso. The
data available on the Arizona and Utah websites show a signilecabémnof
Prms participating, a healthy mixture of areas of law beiregeal by the ap-
proved participants, and thousands of people and businesses being*&erved.
That is progress.

Younger also asserts that many of the Prms approvattdanative business
structures in Arizona and Ut@hsandbox 'oer busines$aw service$®* But
smaltbusiness clients are a signibcant part of the crisis we need to solve.

4. Innovation O ce Activity Report: Executive SummaryJUlQFF. LEGAL SERVS INNOVATION
1, ( (Aug. 1), #$##, https://utahinnovationd® ce.org/wp content/uploads#$##$+/10 -
Monthly-Public Report July-#$##pdf [https://perma.cc{LTN-BV" N].

1$% Kourlis & Gorsuchsupranote!( .
1$1. Youngersupranote#(, at#)%
1$". Seed. at#)&+!.

1$$. OFF. LEGAL SERVS INNOVATION, supranote #", at!, (-% Summaries of Alternative Business
Structures in"#'$, Ariz. Sup. Crt., https://www.azcourts.gov/Portalgf!" /Images/
Summaries/Approve#$ ABS#$ summaries.pdf [https://perma.cc/LVT-%CN]
(summarizing the services ered by every brm participating in Ariz&yarogram).

1$& Youngersupranote#(, at#)+.
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Moreover, most of the Prms that Younger labekinessoriented also $er ser-
vices to individual specibcally divorce, custody, debllection, eviction, es-
tate-planning, and immigration legal services.

Younger criticizes some of these entities for deviating from the traditional
model in ownership and service. But that is the pdiime traditional model
does not reach most of our people and small businesses. We need new ways. The
traditional model is failing us.

Most important, however, is this: the Arizona and Utah models are just get-
ting going. It is far too early to have enouwdsta to evaluate the impact they will
have!* It will take time for people and organizations to react to the new oppor-
tunities Arizona and Utah have created.

Younger says that lawyers are innovative and that it would be wrong to claim
that there can be rianovation withoutonlawyer ownershi@® | agree. But
it is irresponsible to deny law Prms access to resources that could make them
more innovative and$ective than they otherwise would be.

Finally, Younger lauds lawyer pro bono activities and iatie& programs
(rromoted by members of the bar to expand access to legal S8#Vicesm-
mend these activities too and hope law Prms will continue to give generously to
this important cause. But pro bon&arts will never be enough to meet the
needs othe underserved. The scale of the challenge is too massi9e&])n
scholars calculated that it would cost forty billion dollars to deliver one hour of
pro bono work to each person in America who could not access legal’&ervice.
One hour will not accondjsh much, and rates have goneNugt twenty hours
per person and modestly higher rates, the tab exceeds one trillion dollars.

We need to unleash the potential of private enterprise. While the size of the
underserved population makes the lack of accesgabdervice a social crisis, it
also creates an enormous market opportunity. We need to permit people with a
diverse set of skills to work with lawyers to create new models that can address
it. Not all will succeed, but, over time, many will. That is best realistic hope
to close the justice gap.

4. Younger claims that there is no evidence of progress in access in the United Kingdom or
Australia.ld. at'# & n.(( (citing Under New ManagemeBRarly Regulatory Reform in the
United Kingdom and AustrafaacTice (Jan./Feb.!&), https://ithepractice.law.harvard.edu/
articlefundernew-management [https://perma.cc/SBC-SDTQ]). The article actually
reports that there has been progress and that there is reason for optimism, but there is not yet
enough data to form debnitiverclusions.

"$. Youngersupranote!) , at!() -(#.

v 1d.at!() -(".

r&. Hadbeld & Rhodesupranote*+, at&&+*
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Americ® accest-justice crisis requires all state bars to take action. It is
truly unacceptable that most of our people and small businesses do not have ac-
cess to the legal service they need.té¥tes the history and purpose of the rules,
state bars have created a reality at odds with Ar@ediedication to justice for
all. Their rules must be reformed.

This will require state bars to lead: to face up to their reality, to pursue their
core missin, and to inspire their lawyers to embrace new approaches. Reform
will not be easy. Success will not be assured.

But failure to act is dereliction of duty

Ralph Baxter served as Chairman & CEO of Orrick, Herrington & fButt##$
t0%3%$"&He nowvserves as an adviser to legal technology companiesraadegiublic

projects, including service on the advisory boards of the centers on the legal profession at
the Harvard and Stanford law schools, and of the Legal Services Corporation. The au-

thor expesses his gratittmi&ack DeMeola for his counsel and support in considering
the issues addressed in this Essay. Amon® Amostitzoughtful observers of our
legal system, Zack is currently Directoatefjfstinitiatives at the Law Schaol

mission Council and a member of the Governing Board of the ABA Center for Innova-

tion.

#%&



1"#$%&'()**+3),-$.)*+#$%/01&+#+$0($20,*)344#/$
53, #/+"8&6$0($7)3$.8/1+

"HSI0hus& (') 1$*+] - /1" +01$1$$2
!



ISR HS'&($) +,-&'S.*+ B
"#1$%&" () ¥+, ++"

The Pitfalls and False Promises of Nonlawyer

Ownership of Law Firms
Stephen P. Younger

1"#$%!&$' Whether nonlawyers should have ownership roles in law brms has been and re-
mains a hotly debated topic. Thebate concerns potential reforms to Rufof the American

Bar Associatio® Model Rules of Professional Conduct, which sets guidelines for maintaining the
professional independence of lawyers, as well as the impact of those revisions on the kegal profe
sion. Although advocates for such reform argue that nonlawyers must be allowed ownership roles
in law bPrms in order to foster innovation and increase access to legal services, many lawyers have
raised signibcant concerns about the impact that nonlasvyeership would have on the inde-
pendence of lawyers. Lawyers have concerns about allowing nonldwiersiave not sworn to

uphold the ethical obligations that attorneys promise to uphold when becoming members of the
baN to have decisiomaking authority irthe dayto-day practice of law. There is also no evidence

that nonlawyer ownership actually improves access to justice for the needy. This Essay argues
against rewriting Rul&.$to allow nonlawyer ownership of law brms. It concludes that nonlawyer
owneiship not only fails to solve the problems that advocates of reform promise it will address but
in fact creates meaningful risks for the legal profession.

()$%*+,&3$(*)

Nonlawyer ownership of law bPrms (NLO) has been a hotly debated issue in
the legal profeson for years. The debate concerns potential reforms td'Bule
of the American Bar Associa®(ABA) Model Rules of Professional Conduct,
which sets guidelines for maintaining the professional independence of lawyers.
One of Rule'.$8 keyprovisions prohibits lawyers from forming business enti-
ties with nonlawyers in order to practice law and forbids entities owned or con-
trolled by nonlawyers from having ownership stakes in law Prigwde".$ also
forbids lawyers from sharing fees withmawyers? Rule".$ has long served as

0 MODELRULES OFPRO. CONDUCT . ".$(d) (AM. BAR ASSD 19%!%.
1. Id.r.".$a).
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an &ective method of preventing ethical concerns about the professional inde-
pendence of members of the bar, and its continued vitality was recently reaf-
Prmed by the AB&House of Delegatés.

Nonetheless, some dividuals and businesdéslthough not many law-
yerd\ are seeking to revise Rulé to allow for increased possibilities for NLO.
Advocates for such reform, such as Ralph Baxaim that reforming Rulé.(
and similar restrictions on nonlawyer involvarhé@ the practice of law the
only viable option fomcreagg access to justice and fogtgrinnovation in the
legal beld.Baxter goes further and asserts that by refusing to reform' Rule
lawyers have ignored their duty to solve the aeegsstice crisis in the United
States, arguing that the profession has some undebned duty to @agateer-
vice for al® As discussed below, these assertions are unpersuasive, and NLO
has not proven to be&ective in addressing the acetsgusticecrisis.

This Essay argues against rewriting Ru(eto allow nonlawyer ownership
of law Prms. It concludes that NLO not only fails to solve the problems that
advocates of reform promise it will address, but in fact creates meaningful risks
for the legaprofession. Part | provides a brief overview of Rulend the cur-
rent state of the NLO debate. Part I discusses th® bistorical opposition to
reforming Rulé .( and explains the concerns raised about nonlawyers increasing
their involvement in théegal profession. Part Il responds to arguments raised

1. Se&am SkolnikABA Sides Against Opening Law Firms Up to New CompeBiooBERG
L. (Aug. ", #$## ':)% PM), https://news.bloomberglaw.com/businessd practice/aba
sidesagainstopeninglaw-Prmsup-to-newcompetition [https://perma.cc/D+L-BDPS].

Ralph BaxterDereliction of Duty: SteBar Inaction in Response to Aa@si Acetsdustice
Crisis )# YALEL.J.F##* (#$H#).

#  Baxter does acknowledge that it is not OcertainO that nonlawyer ownership (NLO) will work
to improve access to justice. Baxdapranote(, at#'%

$. Baxtersupranote(, at#)". Baxter also misleadingly debnes the OstafedmOthemtitiesin
each state that habeen delegated the authority to regulate legal serldca##*n.!. In
many states, the state bar association has no such authority. Rather, it is the stateOs highest
court that is empowered to regulate lawyers. It is only in mandatory bar states (about sixty
percent of the countryOs states) that the state bar hesviketo regulate lawyers. By using
this depbnition, Baxter@ssay unfairly targets all lawyers, asserting that all Oorganizations and
people who have. . the authority. . . to make legal service work in their states O including
but not limited to stée bar associations and the state supreme courts, have failed to make any
egort to improve access to justite. BaxterOs dePnition is exceedingly broad and misleads
the reader into believing that lawyers and those that regulate the legal beld rexettiory
to improve access to legal services for those who need it. As explained in this Essay, that is
simply not the case. This Essay will not use BaxterOs debnition of state bars but rather uses
Ostate barO to refer to bar associations in the vstiabes, which is the conventional use of
that term.

#%$
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by Baxter and others in favor of easing R restrictions, including the fail-
ure of NLO to increase access to justice and the myth that NLO is required to
foster innovation in the legal professi

1" $%E&HA' () &*$H#+3,$&#- #3%E&H*/-#0&1#H&
A. Overview of Rule'

The Model Rules of Professional Conduct are a set of modekliizd rules
promulgated by the ABA that states typically follow, with modibcations made to
rel3ect local practice in eathte! Model Rule$%addresses the professional in-
dependence of lawyetRule $% which has been adopted in some form by vir-
tually every state, prohibits lawyers from forming a partnership with nonlawyers
if any of the partnersh® activities congi®f the practice of law and limitse
circumstances under which a lawyer may form a professional corporation or as-
sociation authorized to practice law for préiRule $%also generally prohibits
lawyers from sharing legal fees with nonlawyérs.

The purpose of Rul& % which the Comments to the Rule expressly $tate
is to prevent nonlawyers from interfering with lawy@rslependent profes-
sional judgment and to uphold the obligation of lawyers to maintain their inde-
pendent professional judgmetitThe restrictions imposed by the Rule aim to
address the concern that if nonlawyers, who are not bound by the Rules of Pro-

!.  MODELRULES 0FPRO. CONDUCT (AM. BAR ASHD 1&1&).
Id.r. $%

#.  MODEL RULES OFPRO. CONDUCT rs. $9b) & $9d) (AM. BAR AsSd 1&!&); see€CPR Policy
Implementation CommitteeVariations of the ABA Model Rules of Professional -CRualduct
1", AM. BAarR Asdd (Feb. !, 1&!I1), https://www.americanbar.org/content/dam/aba/
administrative/professional_responsibility/mrgk%pdf [https://perma.cc/! GM-QSZT].

$% MODELRULES OFPRO. CONDUCT I. $%a) (AM. BARASS 1&!&).

$$ Id.r. $%cmts#&!. Restrictions on fee sharing and bans on nonlawyer partners appeared in
ethics rules nearly a century ago and were theremntinued with the adoption of the Model
Rules of Professional Conduct. Louise Lark Hiitle Preclusion of Nonlawyer Ownership of Law
Firms: Protecting the Interest of Clients or Protecting the Interest dfol@awyets?. REv.
)&, )###! (1&#% Baxter relies on a single sentence in!8¥%) Report of theArizona
Supreme Coufds Task Force on the Delivery of Legal Services in claiming that this is not the
case and that the ban on fee sharing Owas not rooted in protecting the public but in economic
protectionism Baxtersupranote%at!$#(quoting Task Force on the Delivery of Legal Servs.,
Report and Recommendatimiz. Sup. CT. #$(Oct. % &%#)), https://www.azcourts.gov/
Portals/%/LSTF/Report/LSTFReportRecommendationsRER&%!&#H)df [https://perma
.cc/PEL-*%)]). As described above, this is expressly contradicted by the history and
language of Rul&.%itself.

I"#
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fessional Conduct, have a bnancial interest in a I@yrbts, they might pri-
oritize probt over the duties the lawyer owes &nesi and adversely inBuence a
lawye® conduct.

B. What is NLO?

NLON sometimes also call@lternative business structuABS)N refers
to potential reforms of Rul&' that would permit nonlawyers to have greater
Pnancial interest and decisiomaking aithority in the legal professiofi.Cur-
rently, the ABA Model Rules do not prohibit all nonlawyer involvement in the
practice of law. For example, contrary to the impressiorbjeBaxter, Model
Rule&' (a)()) already allows nonlawyers to have managenwes in Prms and
share in the br@ overall proPfs although not on the basis of the probtability
of individual case& Nonetheless, advocates for increased NLO and the growth
of ABS seek additional reforms.

Advocates for authorizing NLO claim the pamg reason for such changes is
to address access-justice concerns through increased access to legal s&tvices.
In practice, however, most ABS entities (that is, entities created with nonlawyers
in jurisdictions that have reformed their rules to perMiitO) that have been
approved so far are run by individuals or businesses from outside the legal pro-
fession who are merely focused on expanding their businesses and probts by
partnering with lawyers. They are not focused on tackling the at:@sstice
divide. Existing ABS entities include wealttanagement bPrms, accounting
Prms, litigatiornbnance companies, hedge funds, privedaity brms, other b-
nancial institutions, and alternative legarvice providers thater customers
the ability to creat legal documents without hiring a lawyeFor example, al-
ternative legabervice providers like LegalZoom (a licensed ABS entity in Ari-
zona) and Rocket Lawyer (an ABS entity in @abgulatory sandbox) are also
looking to expand their provision of legal documents to consumers in those
states. kewise, multinational accounting Prms such as Deloitte and Ernst &
Young are exploring opportunities to partner with law bPrms to expand their

. In this Esay, | will use the phrase Ononlawyer ownershipO or ONLOO to refer broadly to the
movement to reform Rul&' and its state corollaries. Baxter also references rules regarding
the unauthorized practice of law in lessay. Baxtegupranote', at#'#-'+. | do not address
those rules here.

#. MODELRULES OFPRO. CONDUCTT. &' (a)()) (AM. BARAsSSR #$#9; N.Y. RULES OFPRO. CON-
pucTr. &' (a)()) cmt.!B (N.Y. STATE BAR AsS #$#) (adopting the principles of ABA Model
Rule&' (a) and making clear that probt sharing must be based on the total probtability of the
law bPrm or a department therein and may not be based on fees generated bycasghgle

1$. See, e,gBaxtersupranote’ , at##")&
1% See infr@art II.

#%o#



1"H$%&1 () *$(+,$ () #$%- /& #*$.'$+.+) (01#-$.0+#-*"&%S$.'$) (0$'&-1*  $

scope of servicésAs described below, advocates for NLO have not explained
how these ABS entities will impre access to justice, and there is no evidence
indicating that they have done so yet or will do so in the future.

C. Recent Reforms Embracing NLO

Two states and several countries outside the United States have reformed
Rule$%or the international equivalent) to allow for increased opportunities for
NLO.Y’

I. Foreign Jurisdictions

Outside the United States, Australia and the United Kingdom were early
adopters of legislation allowing limited forms of NLO.

In 1&&', New South Wales, Australia passed ledgiaallowing lawyers to
share fees and provide legal services with nonlawyers, thereby becoming the pbrst
commonlaw jurisdiction to allow fee sharing and NL®This legislation con-
tains provisions aimed at trying to make sure that lawyers maintairptioées-
sional and ethical obligations when working with nonlawyérs.

In the United Kingdom, thd&&( Legal Services Act allowed for NLO in
England and Wales. The Act also established a regulatory framework that man-
dates a btness test for nonlawyers wiek $@ become owners of law bPrms and
a lawbPrm management structure that requires the appointment of persons re-
sponsible for ensuring compliance with lawyrsfessional obligation?.

. Roger E. BartonChanging the Stakes: How Evolving Law Firnrsbvpritules Could (or Could
Not) ReShape the Legal IndustBeuTERs (Aug. ), &', ":&( AM), https://
www.reuters.com/legal/legalindustry/changirgiakeshow-evolving law-brm-ownership-
rules could-or-could-not-re-1&!" -&*-") [https://perma.cc/U'LS-DJ!]; Rule".# and the
Future of Your Law Fifr@Rrisp, https://crisp.co/rule $%andthe-future-of-your-law-brm
[https://perma.cc/IW M-NZJK].

4. SeeanfraPart Ill for my discussion of these reforms.
1$. Barton,supranote™ .

% These include:'( a requirement that legal practices appoint at least one director who is an
Australian legal practitioner and holds an unrestricted practicing certibcate;)amth@n-
date that all incorporated law Prms establish and maintain apptepnanagement systems
to enable the provision of legal services in accordance with the professional obligations of
lawyers. Steven Mark & Tahlia Gorddnpovations in RegulafibResponding to a Changing
Legal Services MarketGeo. J.LEGALETHICS $&', $&$&" (1&&)). As discussed herein, these
restrictions are not sucient to overcome concerns about NLO.

& . Legal Services Aci&&(, c.!) (UK), https://www.legislation.gov.uk/ukpgal&&(/!)
[https://perma.cc/* CUU-R" TR]. These restrictions are also irsaient to overcome con-
cerns regarding NLO.

I"#
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I. StateLevel Changes in the United States

Although the vast majority of American states still prohibit NLO, the concept
of nonlawyers sharing ownership of law bPrms with lawyers has gained some
traction recently. Two statlisArizona and UtaN have embraced NLO and
granted ABS licenses to a variety of entities. Arizon&éshbdIRule .&entirely,
while Utah instituted a regulatory sandbox to license ABSs in which lawyers and
nonlawyers partner to provide legal services.

In #$#$ Arizona became the brst state to abolish R&lend allow nonlaw-
yer ownership of legalerices entitie$? Arizona approved its brst ABSH##!,
and as of August$## the state had licensed twetitye such entitie$. Many
of these ABS entities provide transactional, business, and Pnancial services. For
example, Elevate Next provides legaivices ir@eneral corporate matteds,
while Radix Law providegbusiness la®services! Trajan Estate LLC (cers
legal services for estate plannth@ther ABS entities, such as Boss Advisors,
provide investment, tax, and accounting services for-hegworth individu-
als?®

Also in#$#$ the Utah Supreme Court approved an experimental regulatory
sandbox for ABS entities, which now runs through Augi$#)®’ A regulatory
sandboxis a policy tool through which a government or regulatory Bhdy
Utah® case, the st@®esupreme coultoversees an experiment that permits the
limited relaxation of rules in order to allow sandbox participants to develop and

. See Alternative Business Structures (ABS) Questions & ARmswirs BRANCH, https:/
www.azcourts.gov/accesstolegalservices/QuestimasAnswers/abs [ https://permacc/
H*+B-U)SJ]; Utah Supreme Courta8ding Ordet'#, UTAH Sup. CT. (#$#9, https://
www.utcourts.gov/utc/rulesapproved/wp content/uploads/sites #$#$ $* /FINAL -
Utah-SupremeCourt-StandingOrder-No.-!" .pdf [https://perma.cc/GZ*K-HLPS].

1. ARiz. Jub. BRANCH, supranote #!; Bob Ambrogi,Arizona Is First State to Eliminate Ban on
Norlawyer Ownership of Law FirtmsvSTES (Aug. +, #$#9, https://www.lawnext.com/
#$HY$* larizonais-Prg-stateto-eliminate ban on-nonlawyerownership of-law-
brms.html[https://perma.cc/R™ M-G) TE].

1#. ABS Director$-%-1&!!, Ariz. Jub. BRANCH, https://www.azcourts.gov/Portalst#ABS/
Directory/ABS#$ Directory#$* -+-#&Hpdf [https://perma.cc/KC* -AR&*.

1$. Summaries of Alternative Business Structur&®!" inAriz. Jub. BRANCH [', !4,
https://www.azcourts.gov/Portalsf#Approved#$ ABS#$ summaries.pdf ittps://
perma.cc/ MNB-&CKRY].

s Id. at ['].

1&. Id.at [#. As discussed fuiier below, these entities are not likely to benebt those most in need
of access to justice.

. Utah Supreme Court to Extend Regulatory Sandbox to Se@&#. Years SERVS INNOVA-
TION (Apr. +§ #$#), https://utahinnovationo ce.org#$#Y$& +Futah-supremeeourt-to-
extendregulatorysandboxto-sevenyears [https://perma.cc/¥RZ-SANV" ].

#%&
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test innovative business models, products, or serfitdtsh® regulatory sand-

box permits entities owned by nonlawyer investors and managers along with
entities in which nonlawyers have ownership interests to provide legal services
(including o$ering legal advice®. Utah® May!%!! Sandbox Activity Report
identibed fortyone active ABS entitiésLike in Arizona, many of the entities
that have been approved provide leg@hnology services such as creating legal
forms online without the help of an attorney (for example, Rocket Lawyer and
LawPal) or &er business services (for example, Firmly, LEQ)tah has also
opened lawbrm ownership to nonlawyef8.The brst entity to take advantage

of this was Law on C#llithe brst U.S. law brnhat is wholly owned by nonlaw-
yers® Law on Call provides registeredient and corporatbling services, in-
cluding free legal forms and assistance with setting up LLCs, i&yafitbtes*

Other states might follow in the footsteps of Arizona and liftéey can
overcome strong lawyer opposition. In the last two years, state bars in several
states, including California and Florida, have explored adopting RD@spite
vocal opposition from many members of the bar about the loss of professional-
ism thatwould result from a regulatory sandbox that had been propodedl(in
the California State Bar began exploring the issue ag#iti%a This resulted in
a recommendation from a state bar task force to broader#Rute allow for
more fee sharing betwedawyers and nonlawyet$.To date, the state bar has
not implemented that recommendation. In fact, given concerns over protecting
individuals fromQinscrupulous acto@n the legal beld, California recently en-
acted a law that prohibits the state bamfrspending money on any new pro-
grams that would allow ownership of law bPrms by nonlawyers or fee sharing

. What We DpOFF. LEGALSERVS INNOVATION, https://utahinnovationd ce.org/about/what
we-do [https://perma.ccl) M)-VVWC].

. Id.

$% Innovation O ce Activity Rept: Executive Summa@Fr. LEGAL SERVS INNOVATION ' (May
19%11), https://utahinnovationo® ce.org/wpcontent/uploadsis!! /%10 -Monthly-Public
ReportMay-1%!!.pdf [https://perma.cc/Q XB-SZPD].

$& Authorized EntitieSOFF. LEGAL SERVS INNOVATION, https:// utahinnovationd ce.org/
authorizedentities [https://perma.cc#UD+TD, V].

$!. Larry TeitelbaumCivil InjusticePeENN L.J.,Spring!%!!, at !+, #, https://scholarship.law.
upenn.edu/cgi/viewcontent.cgi?articld= &context=plj[https://perma.cc/V)+X- ECJ].

$s Id.
$. Id.

$(. Id.at!" -I, . Although a number of other states have explored regulatory reforms related to
Rule#), none have embraced NLO in their states to &eed.

$). Final Report and Recommendat8mse BAR OF CAL. TASK FORCE ON ACCESSTHROUGH
INNOVATION OF LEGAL SERvS ), ', -'(, +-)! (Mar. ", 1%!%, https://www.calbar.ca.gov/
Portalspdocuments/publicComment/ATILSFinatReport.pdf [https://perma.cc/' BY -
) JAM].
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with nonlawyers’’ Moreover, in August#$## the California Lawyers Associa-
tion, Californi@® voluntary bar association, commended the @Becisionas
described below to pass Resolutiof$#and rea rm the notion that th&3har-
ing of legal fees withon-lawyers and the ownership or control of the practice
of law bynon-lawyers are inconsistent with the core values of the legal profes-
sion(¥°

In #$!", the Florida state supreme court directed a special committee to study
how legal services for consumers could be improved by ensuring that lawyers
play a(proper and prominent role in the provision of these ser@iceslving
nonlawyers? The commitee was instructed to look at various issues including
referral fees, fee sharing, regulation of lawyers, regulation of onlinestrgale
providers, and nonlawyer providers of limited legal servickes#$#! the com-
mittee issued a report that reconmded establishing a regulatory sandbox
modeled @er Utal® in order to test NLO and fee sharing with nonlawyers.
Later that year, howeve, er Florida lawyers voiced numerous objections to the
report® recommendations, the Florida BaBoard of Governors unanimously
rejected proposals to allow nonlawyers to own law brms and share in le¢fal fees.
In March#$##the Florida Supreme Court agreed with the state bar and declined

. Actof Sept!) , #$##ch.&!", #$##Cal. Legis. Serv. (West see alstheryl Miller,Revised Bill
Poses New Roadblocks to State Bars for Norilawyeos (June !% #$## *:+" PM),
https://www.law.com/#$##$%!%revisedbill-posesnewroadblocksto-statebars plans
for-nonlawyers [https://perma.cc/8N-*& #] (describing the lawOs restrictions on the state
bar); Joyce E. CutlerCalifornia Restrains State Bar from Expanding Nonlawyer, Practice
BLooMBERG L. (Sept. ", #$## https://news.bloomberglaw.com/businesmd
practice/californierestrainsstate bar-from-expandingnonlawyerpractice [https://perma
.CCAVYL-NSZX] (same).

1#. See infr@artll.

1$. CLA Commends ABA Resolution for Reconbrming Core Values in Law Firm @wnership
Laws. Assfd (Aug. !,, #$## https://calawyers.org/californidawyersassociation/cla
commendsabaresolutiorrfor-reconbPrmingcorevaluesin-law-brm-ownership  pttps:/
perma.cc/HT) N-&KYC].

%& John Stewart et alkinal Report of the Special Committee to Improve the Delivery of Legal Services

FLA. BAR! (June#), #$#), https://www -media.Roridabar.org/uploadg$#y $%FINAL -RE-
PORT-OF-THE-SPECIALCOMMITTEE-TO-IMPROVETHE-DELIVERY-OF-LEGAL-
SERVICES.pdfhttps://perma.cc/GDK&H) XU].

%. Id.

%( Id.at,-1$, I*-#1.

%! Gary BlankenshipBoard of Governors Unanimously Opposeawar Firm Ownership, Fee
Splitting Ideas$LA. BAr (Nov. '$, #$#), https://lwww.Roridabar.org/the Roridabarnews/
board of-governorsunanimouslyopposemon-lawyerbrm-ownershipfee splitting-ideas
[https://perma.cc/A*YE-"H*F]; Letter from Michael G. Tanner, Pres., Fla. Bar, to Hon.
Charles T. Canady, C.J., Sup. Ct. of Fla. (Det., #$#); https://www -

media.Roridabar.org/uploadg$#! I#/Tanner-letter-to- Clre-pnatreport-1#-#"-#$#+
Sigred.pdf [https://perma.cc/VH®6FDNE&.
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to adopt the recommendations of the special committee (i.e., dealiraetbpt
proposals related to NLO, fee sharing, and expanding the work that paralegals
are allowed to perfornm
In !$!$, Washington, D.C. also began considering loosening its NLO
rules? Although Washington, D.C. has had a modibed version of Rtikince
(", its current rule allows NLO in certain limited circumstances but does not
permit corporations or investment banks to own interests in law partnerships or
law practice$® That proposal has not yet been advanced towards approval.
Several other states have considered regulatory reforms related #&8Rule
but to date, none has embraced NLO in their states at the level seen in Arizona
and Utah?’

% $%&H () +#,-. [+$(OL/#-11-+I$1- #$-#.,-  #

Despite the recent prominence of the debate ®ferming Rule%g, most
lawyers have long opposed loosening Rfieand embracing NLO. While there
are a variety of compelling reasons for this opposition, the primary concern ex-
pressed by lawyers does not, as Baxter argues, come froreex\galj dese to
protect lawyer® probt& Rather, lawyei@pposition to NLO stems principally
from a steadfast commitment to professionalism and the ethical practice of law
that leads many lawyers to draw the line at forbidding nonlawyers, who may

n . Letter from John A. Tomasino, Clerk of Ct., Sup. Ct. of Fla., to Joshua E. Doyle, Exec. Dir.,
Fla. Bar (Mar. ), !$!Il'), https://www.abajournal.com/ples/Florida_Supreme_
Court_letter.pdf[https://perma.cc/L#)D-HTHL]. The court has given the state bar until
Decembe)$, !$!! to provide alternative proposals for Ohow the rules governing the practice
of law in Florida may be revised to improve the delivery of legal services to FloridaOs consumers
and to assure Florida lawyers play a proper and prominent role in the provision of these
servicesfd. at'-! (quoting Stewart et alsupranote&$; sedlark D. Killian, Supreme Court
Declines to Adopt Recommendations on Nonlawyer Ownership, Fee Splitting, and Expanded
Paralegal WorkFLa. Bar (Mar. *, I$!l ), https://www.Roridabar.org/the Boridabar
news/supremecourt-declinesto-adoptrecommendation®n-nonlawyerownershipfee
splitting-and-expandeebaralegahwork [https://perma.cc/\F AH-8NVH.

. Sam SkolnikD.C. Bar Law Firm Ownership Rules May Be in for More CRamg/@BERGL.
(Sept.), !$!$, ):I" PM), https://news.bloomberglaw.com/businesmd practice/dc-bar
law-bPrm-ownershiprules maybe-in-for-more-changes [https://perma.cc/CW* F
(WGH].

# . D.C.RULES oFPrRO. CONDUCT r. %8&(b) & cmt. * (D.C. Bar AssGB$#).

1$. Sam SkolnikN.Y., Others Mull Moves to Allow Companies@wBd.aw FirmdBLOOMBERG
L. (Nov. 1), 1$!$, &&%PM), https://news.bloomberglaw.com/businessd-practice/ny-
othersmull-movesto-allow-companiego-co-own-law-brms [https://perma.cc/ZIS
TH#HZZ].

1%. Seee.g, Baxtersupranoteg&, at!%-%&
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have interests that are at odds with their clients, from owning or running legal
practices?

In order to be admitted to the bar, lawyers must spend many hours complet-
ing courses in professional ethics that impress upon them the duty they owe cli-
ents in providing indepettent advice and avoiding conf3icts of interest. Lawyers
must pass rigorous admission exams and take an oath to uphold their ethical
duties. Indeed, lavechool graduates in nearly every U.S. jurisdiction cannot be-
come members of the bar without passingNhdtistate Professional Respon-
sibility ExaniN a two-hour exam focused exclusively on professional ethics in the
practice of law?® Lawyers face serious consequences for violating these rules, in-
cluding suspension or disbarmentAlthough nonlawyers may, aburse, have
their own ethical codes, they do not face the same consequences for ethical vio-
lations (for example, they cannot be disbarred), making itcdit to ensure that
nonlawyers would uphold the same ethical duties if they were allowed to be in-
volved in providing legal services. More importantly, however, most lawyers
hold sacrosanct their ethical duties to their clients and the legal profession, and
they fear that reforming Rulé) would weaken their ability to preserve those
standards?

It is unclear how legagthics standards will be enforced when nonlawyers
and in some cases, not even live pef$a@me providing legal advice. For exam-
ple,!Law, an ABS in Ut@ regulatory sandbox, describes itself @§aw brm
with nonlawyer investment*cering services via chatbot, nonlawyer assistants,
and lawyer employees across a range of consumer séfviesn assuming

" . See, e.,gSam SkolnikCalifornia Bar Swamped by Comments Opposing Ethics Rule Changes
BLOOMBERG L. (Aug. %#$!", %!! PM), https://news.bloomberglaw.com/utaw-week/
californiabar-swampedby-commentsopposingethicsrule-changes [https://perma.cc/
AJZ~SWW(] (quoting an immgration lawyer from California stating that the rule change
Owould empower and allow ndawyers to take advantage of vulnerable populations needing
legal representationO); Letter from Michael G. Tanner to Hon. Charles T. Canpdyote
), , at, (OBoard members expressed concern that allowing nonlawyers to own interests in law
Prms inevitably would compromise the independence of theespifakd legal profession
by creating an inherent conBict of interest between |lawwarers of brms, who must adhere
to ethical obligations and advance principles of public service, and unregulated nenlawyer
owners, whose primary goal would be to increasegvahtabilityO).

#5. Multistate Professional Responsibility ,ExBmr@ Conr. oF BaAR Exam@s,
https://www.ncbex.org/exams/mpre [https://perma.cc/V(E&-BB, C].

#% SeeVloDEL RULES OFPRO. CONDUCT r.~&) (AM. BAR AsD #$#9; MODEL RULES FORLAW.
DISCIPLINARY ENFO 1. !1$ (AM. BAR ASID #$#9).

#& Baxter also recognizes the sense of duty and professionalism to which lawyers adhere, noting,
O[L]awyers, | contend, see themselves as true professionals brst and businesspeafile second
Baxter,supranote), at#() .

#. OFF. LEGALSERVS INNOVATION, supranote,!. A chatbot is soware that simulates human
like conversations, typically through text messages.

#%&
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that $.aw intends to use chatbots only to answer the simplest of legal questions,
H_ aw cannot: § prevent consumers from askinghatbot a complex legal ques-
tion (and expecting a complex answer)) énsure that customers will under-
stand that the chatbot is not operated by a lawyer%pte@ch a chatbot to re-
spond to the nuances embedded in a cons@regal question, even onettisa
seemingly simple. For example, if a consumer asked| need a lawyer to get
a divorce@the chatbot might simply explain that a person is permitted to pro-
ceed through divorce litigation without a lawyer. In contrast, a lawyer would
answeN as they ge a&en mocked for doingOt depend€and consider the con-
text of whether that individu@ divorce merits engaging a lawyer. Ldgah-
nology brms like Rocket Lawyer and LawPal also emphasize the fact that their
services are primarily provided by8sere that is onhassistdoly lawyers. Law-
Pal, for example, describes itself as providifg]&ware-facilitated legal docu-
ment assistanc® Here, again, lawyers have recognized the risk that consum-
erdN particularly those least familiar with the legal eyst will not be equipped
to properly utilize this sort of gavare and will lack the information needed to
adequately evaluate their legal needs such that the resulting legal documents may
not be suited to the pers@rtircumstances.

An overriding concerrefates to fee sharing, which lawyers worry will lead
to less control over their practices, particularly when it comes to decisions about
settling contested litigation. For example, nonlawyer owners of law Prms, who
are not bound by legadthics rules, male incentivized to push for a settlement
in which they have an interest in sharing fees rather than continuing litigation
to obtain the best result for the client. Other concerns include advertising for
legal services in a way that violates the Rulesoéé$sional Conduc®, the un-
authorized practice of la,conRicts of interest arising from the law®sron-
nection with nonlawyer8’ and the preservation of client conbdences through
attorneyclient privilege?®

Opposition to reforming Rulé.( initially came to prominence Ij)) when
the ABA rejected the Jutie$### Report and Recommendations of the ABA
Commission on Multidisciplinary Practi€&That Commission had proposed,

rLoId.

it. SeeMODELRULES OFPRO. CONDUCT Is. +§ +! & +%{AM. BARASSR I)I) ).
%. Seed.r.'.'.

1$. Seed.rs. &+ &* & $#.

1% Seed.r. $".

1&. CommOn on Multidisciplinary PraReport to the House of DeledateBar. AsS (June*,
$##), https://web.archive.org/web}))))'$)!%)+)"  /http:/www.abanet.org/cpr/mdp
recommendation.htm]https://perma.cc/CGFSARWIH]; sed.aurel S. TerryThe Work of the
ABA Commission on Multidisciplinary PradticeMULTIDISCIPLINARY PRACTICES AND
PARTNERSHIPS LAWYERS CONSULTANTS ANDCLIENTS!-$ ! -( (Stephen J. McGarry ed))! ).
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among other things, that lawyers be permitted to form business relationships
with nonlawyers and to allow entities owned or controlled by nonlawyers to en-
gage in multidisciplinary practi¢@In #$3$$% the New York State Basgociation
(NYSBA) issued the MacCrate Repor3aminal and expansi®eeport which
encouraged the ABA to reject allowing nonlawyers to engage in multidisciplinary
practice®! In terms of nonlawyer investment in law bPrms, the report concluded
that the arguments in favor of investment were not convincing bec¥tlse

type of law Prm most likely to benebt from outside investiiest smaller
Prms and brms facing shortfalls in reveriN@se not likely candidates for out-
side equity investmefi®d Asto NLO, the report reiterated that lawyers may
work with nonlawyer professionals so long as lawyers retain ultimate control
over the services provided to clietiti July#3$$4$ following the MacCrate Re-
port, the ABA House of Delegates soundly rejected/hitidisciplinary Practice
Commissio® recommendations to revise R&e by a margin of threéo-

one% The ABA concluded that sharing legal fees with nonlawyers and the own-
ership and control of law Prms by nonlawyers were inconsistent with the core
values of the legal professién.

Over the next two decades, despite pressure to revis&'Ratel increasing
public interest in the debate over NLO, the ABA repeatedly rejected attempts to
ease Rul&' @ restrictions. For example, #$$# the ABA Ettics #$$$ Com-
mission recommended no signibcant change to Model &ufé In #$!# the
ABA Commission on Ethigs¥#$ again declined to propose changes to ABA

. CommOn on Multidisciplinary Prasupranote&", at !! !-# sederry, supranote &", at#!(
to-!).

. Report of the Task Force on Nonlawyer Owri¢rghGTATE BAR AsSB ( (Nov. 19% #$1#),
https://nysba.org/app/uploads#$#3 $#/NLOReportFinal.pdf  https://perma.cc/AQX -
VUWT]; Reportof the Special Comm. on the L. Governing Firm Structure and Operation,

Preserving the Core Values of the American Legal Profession: The Place of Multidisciplinary Practice

in the Law Governing Lawyiry. STATE BAR AsSD (April #$$9, https://archive.nysba.org/
WorkArea/DownloadAsset.aspx?id=%( [https://perma.ccl) AM-ZLAY] [hereinater
MacCrate Report].

5. N.Y. STATE BaR As), supranote*! , at) (quoting MacCrate Reporsupranote*! , at(%);
sedacCrate Reporsupranote*! , at(%9%6"

19%. N.Y.STATE BARASHD, supranote*! , at!$.
1&. 1d. at!& Terry, supranote&”, at#&
. Terry,supranote&", at# &to-*.

n . Comm. on Eval. of the Rules of Pro. ConduReport on ABA Model Rule®rofessional
Conduct AM. BAR Asdd (#$$#, https:// www.americanbar.orglontentlam/aba/
administrativeprofessional_responsibilityg¢port_hod_$)#$3$!.pdf [https://perma.cc/
D'( Z-M#XW].

#%$
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policy prohibiting nonlawyer ownership of law pritidn !$!$ , the ABA House

of Delegates maintained its position that no revisions should be made to Rule
%8, even while approving Resoluti¢i%alling on states to consider innovative
approaches to solving the acewsgustice crisis® Resolution##%imed to ad-

dress the crisis of access to civil justice by encouraging@atessider regu-
latory innovations that have the potential to improve the accessibildyda-

bility, and quality of civil legal services, while also ensuring necessary and
appropiate protections that best serve clients and the pdBligithough the
report accompanying Resolutigh#%originally contemplated the possibility of
changes to Rulé®, g er vigorous debat®,the Pnal Resolution explicitly stated
that Qrothingin this Resolution should be construed as recommending any
changes to any of the ABA Model Rules of Professional Conduct, including Rule
%8, as they relate to nonlawyer ownership of law brms, the unauthorized prac-
tice of law, or any other subjét.The restution that was adopted recognized
that Qegulatory innovations that are emerging around the US are designed to
spur new models for competent and egséctive legakervices delivery, but it

is not yet clear which, if any, specibc regulatory changkebestl accomplish
these goals consistent with public protectiBnUltimately, all the resolution
called for was data collection and a study of what was happening in states like
Arizona and Utah that had already adopted NEO.

. Press Release, Am. Bar AssOn, ABA Commission onl$EtiiceVill Not Propose Changes
to ABA Policy Prohibiting Nonlawyer Ownership of Law Firr&pr. #), !$#!),
https://www.americanbar.orgéontenttdam/aba/administrativedthics !$!$ /!$#!1$&#) ne
ws_release_re_nonlawyer_ownership_law_Prms.pdf [https://perma.cef) CAL].

. Sedatt Reynolds;To Increase Access to Justice, RegulatoryrirBiomaliioBe Considered, ABA
House Say&BA J. (Feb#", 1$!$ , %&$PM CST),https://www.abajournal.com/news/article/
resolution##Yhttps://perma.cc/GPC-GQS.

1$. Resolution!!": Encouraging Regulatory Innovatidm. Bar Assd (Feb. #) 1$!$),
https://www.americanbar.orggroups/centers_commissions/centiar-innovation/
Resolutios#Yhttps://perma.cctZFS, G!! ].

"% SedReynoldssupranote), .
& AM.BARAsHN, supranote)+ (emphasis added).

Don BivensReport to the House of Delegates: RevisedARepariAsIN CTR. FORINNOVA-

TION * (Feb.!$!$ ), https://www.americanbar.org/content/dam/aba/administratiteenter
for-innovation/r##ésandreport.pdf [https://perma.cc/LZA-!Z%). Substantial revisions

were made to this Report before this resolution was approved by the ABA House, including
eliminating language relating to nonlawyer partnerships and nonliceaterheys.See
Reynolds supranote), .

"(. Bivenssupranote"!.

I"#
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Most recently, at the AEZannual meeting ik$## the ABA House of Dele-
gates overwhelmingly passed Resolu@# which rea rmed the AB® com-
mitment to existing ethical values and its steadfast opposition to NIBe
Resolution restated the ABXommitment to two key pringlies and values! )
Qharing of legal fees witton-lawyers and the ownership or control of the prac-
tice of law byhon-lawyers are inconsistent with the core values of the legal pro-
fessionQand @) prohibitions against lawye@haring legal fees wition-law-
yers and from directly or indirectly transferring non-lawyers ownership or
control over entities practicing law should not be revi¥e@ihe report accom-
panying the Resolution emphasized that one of the primary reasons fonrea
ing the ABA opposition to rule changes related to concerns about the ethics and
accountability of lawyers:

Lawyers are subject to the highest ethical standards and are accountable
when they do not meet them. These requirements are not tnuenef
lawyers. Courts havepeatedly held that Rules of Professional Conduct
not only control the conduct of bar members, but also express an im-
portant public policy protective of society..Among other things, these
rules oblige a lawyer to use supervisory authority ogerlawyers in

the law bPrm to assure compliance with ethical constraints because bar
authorities have no jurisdiction oveon-lawyers. Where thaon-law-

yers are not subject to a law@ananagement authority but share in the
fee, there is no way to assure that the twin pillars of conbdentiality and
conBicts of interest are observed by nbe-lawyer. Any state rules of
professional conduct will not have the salutargat of protecting the
public to the extent they are inapplicable to a participant in theson

of legal services not required to follow thém.

Resolution&$#did indicate that nothing in that resolution was meant to
override Resolutioft) ,”” which had called on states to keep data on @ast®

. Skolnik,supranote*. Baxtercriticizes comments made by the author of this Essay that passage
of this resolution was a Ovictory for all lawyers.O Bsotgenote& at#*". Contrary to Bax-
terOs suggestion, this comment was not anticonsumer but rather a recognition that the ABA
had acted to preserve the independence of the legal profession, which in turn helps to protect
consumers.

#. Resolutiol#, Av. BARASSD (Aug. +" , #$##, https://www.americanbar.org/content/dam/
aba/directories/policy/annuak$##&St#tannuat#$##pdf [https://perma.cc/NFB+##P8].

1$. Rory T. Weiler et al.Resolution'#: Report ILL. STATE BAR Ass ET AL ) (Aug. #$##,
https://www.americanbar.or¢content/dam/aba/directories/policy/annuat$##&8$#
annuat#$#ipdf [https://perma.cc/NFBH#P&.

. Am.BaRAsHR, supranote %)
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at regulatory reforni® Nonetheless, it is lieved that the passage of Resolution
$%!will help the bght against NLO in other states that consider embrachg it.
Moreover, the landslide vote in favor of Resoluétiprovides further evidence
that lawyers across the country are strongly oppasétL©.%°

The ABA® continued rejection of NLO and its repeated focus on ethical con-
cerns mirror longstanding and signibcant opposition by state bars to such re-
forms. For example, if6&) a NYSBA Task Force on NLO surveyed New York
lawyers working in a variety of settings, including srwath practitioners,
large prm practitioners, and corporate courfSelhe survey results were clear:
lawyers opposed NLO across the bodrdb( of all respondents opposed NLO,
and"".&( of lawyers reported they would thconsider granting ownership in-
terests to nonlawyers (in the case of law brms) or would not consider it benepcial
(in the case of ilhouse counsel’. Many lawyers, especially those in small brms
or solo practices, commented on the burden that NLO evoupose on them,
particularly in regards to conBicts of inter&st.

The State Bar of Califorr@Board of Trustees received similar negative re-
actions inN%&)when it invited comments on potential reforms, including a reg-
ulatory sandboX! Approximately'#( of the commenters opposed one or more
of the state b proposals, which included expanding NEE@Comments from
legal professionals opposing NLO ref3ected similar concerns to those raised by

. Au.BaRAsSR, supranote*) .

#. For example, the California Lawyers Association commended the ABAOs decision to pass Res-
olution $%!and rea rm the notion that the Osharing of legal fees with-lagryers and the
ownership or control of the practice of law by fawyers are inconsistent with the core val-
ues of the legal professioG). Laws. Ass, supranote#).

"$. SeeMatt Reynolds Sharing Fees with Nonlawyers Is Inconsistent with ProfessionOs OCore Values0O
ABA House SaysBAJ.(Aug.) , 1%!!, ! :$#PM CDT), https://www.abajournal.com/web/ar-
ticle/resolutionr$%*abe-houseof-delegategosition-on-sharing of-legatfeeswith-
nonlawyers|https://perma.cc/SQQ-KT) C] (noting that Resolution$%! Opassed over-
whelminglyO).

"% N.Y.STATE BARASHR, supranote*&, at#)-$#

&, 1d. at$#$$ $' . The survey received o&if6%esponsedd. at#)-$%

" Id. at$)-,%

"(. SedCheryl Miller, California Lawyers SldPnoposals for F8karing, Nonattorn€&wnership
LAaw.coMm (Sept. #, 1%&) &%, PM), https://www.law.com/therecorderPo&) %) 1#/
californialawyersslambar-proposalsfor-fee sharingnon-attorneyownership [ https://
perma.cc/XBK-H$$T]; Skolnik,suprancte$) (quoting a comment from a California lawyer
arguing that the rule changes Owould empower and allowamgyrers to take advantage of
vulnerable populations needing legal representationO).

"y. State Bar of California Task Force on Access Through Innovation of LagabSBRepoesand
Recommendatip8saTe BAR OFCAL. TASKFORCE ONACCESST HROUGH | NNOVATION OF LEGAL
SERVS  &# (Mar. *, 1%!%, https://www.calbar.ca.gov/Portal84documents/public
CommentATILS-FinatReport.pdf [https://perma.cc/GVY-,$PJ].
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the New York survey respondents, including: concerns dagarclashes be-
tween the motivation for probt and the best interests of clients and the potential
for unqualibed nonlawyers to 3ood the market; a lack of regulation of the pro-
vision of legal services by nonlawyers; and a preferen@egsrradical itia-

tives for improving access to justiseich as more funding for legal services pro-
grams, that commenters felt wedeot being adequately exploré.

Similarly, in Florida, a proposal to allow NLO and fee sharing with nonlaw-
yers wasinanimously opposed by the Florida 8a@oard of Governors ##!
and by many Florida lawyers who commented on the proposal. Members of the
staté® Board of Governors expressed their substantial concerns over the proposal
at its Novembe#$#! meeting®” These includedprofound conRicts of inter-
est. . .between lawyers and their ethical obligations and nonlawyers that the
court caregulate who are entirely driven by pro®tép real evidence that the
proposal will improve access to justtereas to the independent judgment of
lawyers, and signibcant opposition from members of thé®bere Florida Bar
also reported receiving comments on the proposal from hundreds of lawyers,
with the vast majority opposing the special comm@tesain proposal®® Op-
ponents included four bar sections, various local bar associations, and twenty
former bar president¥.The Board voted unanimously to reject any amendment
to the rules prohibiting NLC?

It is thus evident that lawyekswho are uniquely well equipped to assess the
ethical implications of legal reforiidave long harbored signibcant concerns
about the dangers posed by NLO and have, for the last two decades, successfully
opposed most attempts to revise Ru&® There is no indication that this op-
position is likely to subside despite increased interest by certain groups in easing
the rules that prohibit nomlwyers from holding Pnancial stakes in law bPrms.

rLd.

. Gary BlankenshipBoard of Governors Unanimously Opposeswer Firm Ownership, Fee
Splitting Idea&LA. BAR NEws (Nov. !$, #$#), https://www.3oridabar.org/the Roridabar
news/boardef-governorsunanimouslyopposesnon-lawyerbrm-ownershipfee splitting
-ideas [https://perma.cc/AYE-" H%].

n.old.

1$ . Gary BlankenshipHundreds of Bar Members Oppose Special Committee RrapBsrls
NEws (Nov. & #$#), https://www.Roridabar.org/the Roridabarnews/hundredsof-bar
membersopposespecialcommitteeproposals [https://perma.cc/TAA-#N"].

$% Id.

$& Regular Minutes: Nav,. "#"$, FLA. BAR BD. oF GOVERNORS(, https://www -media.Roridabar
.org/uploads#$#Y 1#/RegularMinutes-November) -#$#L meeting.pdf https://perma.cc/
(WAQ-SR(].

& . Baxter views this commitment to preserving lawyersO ethical obligations as a failure by lawyers
to take Omeaningful action to remedy the [access to justice] crisis sBpramte& at##".
This unfair and unsupported view is debunked belBesdiscussiorinfra Section IIl.A. In

#%&
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Proponents for loosening restrictions against NLO, including Baxter, typi-
cally raise two connected arguments in favor of their proposed chaghat (
nonlawyers will increase innovation in the practice of law and delivery of legal
services; and | that this innovation will increase access to justice by expanding
the amount and availability of lewost legal services that will be available to
indigent populaibns. Baxter takes this a step further and insists that reforming
Rule#%sthe only wayo improve access to justice and that lawyers who oppose
NLO are actively seeking to prevent the expansion of legal séfvices.

These arguments are unpersuasiveamslipported by data that would jus-
tify such a signibcant change in a longstanding rule of professional conduct.
There is no dispute that a disturbing acewsustice gap exists in the United
State$l one that most state bars have been bghting vigorously to amefforate.
However, there is no evidence that NLO has made or will make a dent in this
crisis. Nor is there any proof that involving nonlawyers is necessary to promote
innovation in the legal profession. Moreover, unlike proponents of loosening
Rule#9%® restriction8l who insist on looking for ways to outsource the provision
of legal services to those without the necessary trénirany lawyers are de-
vising and implementing innovative ways to increase the provision of legal ser-
vicesby lawyemsithout risk of undermining their ethical obligations. As this Part
describes, advocates of NLO have presented only theoretical arguments about
possibleenepts that changes to the Rulightproduce. Thus, Baxter and other
advocates for expanding NLO fail taepent a compelling case that such reform
is actually needed.

A. Access to Justice

Advocates of NLO have not presented any compelling evidence that NLO
will improve access to justice in a meaningful way. Rather, the benebts of NLO
are generally oversold and potentially divert attention from more promising
strategies.

fact, lawyers have played crucial roles $heiforcing ethical rules and doing so in a manner
that promotes meaningful access to legal servitesrdqviding substantial pro bono services
to the needy; and§ advocating for government funding of indigent legal services.

. Baxtersupranote%at!%'.

. See Justice for All: A Roadmali"tbr Civil Access to Justicer@ CTR. FOR STATE CTS. $
https://www.ncsc.org/__data/assets/pdf_PI§RS$/)%*"# #yearreport.pdf [https://
perma.cc/T TC-LBU)] (noting that more than seventy percent of {aveome households
face legal problems each year and in three out of four cases people are unrepresented).
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As a threshold issue, it is important to debPne what | meaddngss to jus-
ticeOlt seems Baxter and some who share his views on NLO are referaimg to
provision of legal work tany clien®® This is not the mainstream view in the
legal profession whef@ccess to justi®ypically refers to providing low cost or
free legal services to indigent persons, particularly those who need representa-
tion in court case¥. But using such a broad Haeition of @ccess to justiGas
mere access to an increased amount of legal services is the only way that Baxter
and those who agree with him can argue that NLEcévely increases access to
justice. When one looks to access to civil legal servidhs fwoor, it is clear that
NLO has not narrowed the justice gap.

The fact that NLO has failed to improve access to justice is evident in juris-
dictions that have expanded NLO. Despite being early adopters of NLO reform,
there is no clear evidence that icand moderaténcome populations in the
United Kingdom or Australia have received greater access to legal Sétmices.
deed, as one legal scholar has explained, since making their reforms, the primary
ew types of actors provid[ing] legsgrviceSin both countries ar@aw brms
that are listed on stock exchanda®; Prms owned by major insurance compa-
nies,and legal services ered by brands better known for their grocery
store<3® Not surprisingly, despite these profeicused enties entering the legal
Peld, there has been no noticeable reduction in either c@iuistice ga®

Similarly, in Utah and Arizona, where R({l¢ has been relaxed or abrogated,
most approved entities are not tackling actegsstice issues. Insteathose

. Sedaxtersupranote), at#)*-)" .

#. See, e, 0NATQCTR. FORSTATE CTS., supranote™) , at! (O[C]ivil legal problems-®en include
evictions, mortgage foreclosures, domestic violence, wagecthi&l custody, child support,
and debt collection.O).

1$. See Under New ManagemEatly Regulatory Reform in the United Kingdom and Australia
PracTiCE (Jan/Feb. #$#), https://thepractice.law.harvard.edu/article/underew
management [https://perma.cc/SBESDTQ)].

1%. Nick Robinson,When Lawyers DonOt Get All the Probts:alWgar Ownership, Access, and
Professionalist’ GEo. J.LEGALETHICS !, ( (#3$!8).

I . See, e,gKaren E. RubinNonLawyer Ownership of Law Firms is TrekdBagls It a Good
Idea?OHio BAR (Mar. ## #$#), https://www.ohiobar.org/membertools-benebts/practice
resources/practicbrary-search/practicdibrary/#$#tohio-lawyer/nonlawyer-ownership
-of-law-brmsis-trending--but-is-it-a-good-idea [https://perma.cc/TAA-FGDC] (OAt least
one scholar, drawing on case studies and quantitative data derived from the U.K. and
Australian experiences, has argued that Othe aie@sstice] benebts of nelawyer
ownership are generally oversold, potentially diverting attention from more promising access
strategies.OO (quoting Robinsamranote™ , at 1) (alteration original)).
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states have merely allowed nonlawyers to probt from providing legal sétvices.
For example, legdaéchnology entities such as Savvi Technologies put the onus
on consumei who lack legal traininl§ to manage their legal needs themselves.
According toUtah® O# ce of Legal Services Innovation, Savvi Technologies is
(a] legal technology company with a platform that assists in the formation of
documents and then allows the consumer to manage their organizational needs
ongoing®°! Advocates of NLO hawot explained how it improves access to
justice to provide consumers with just half of what they Nebdt is, legal
forms without a lawyer to explain or help complete them. Similarly, Hello Di-
vorce target§clonsumers wishing to manage their divorce trsmfve)most
likely individuals who cannot$ord a divorce attorney? While Hello Divorce
may save these individuals money, it deprives them of the sound legal advice they
may need to navigate the dissolution of a marriage. LawHQ, another Utah sand-
box ABS, &ers s@ware-development services to block spam telephone'€alls.
Sware to block spam calls might be useful, but blocking telemarketers is cer-
tainly not the top priority for most people seekirgpedable or free legal ser-
vices.

The blurred linebetween nonlawyersbering legal services and using legal
services merely to augment their existing pnofaking business is exempliped
by Trajan Estate, LLC, an estatlanning Prm in Arizona that is run by an indi-
vidual who also owns a bnaneénning Prm®* This ABS entity therefore ca-
ters to wealthy individuals who cafi@d an array of estagglanning legal ser-
vices. Moreover, Trajan Est&application for approval as an ABS structure
notes tha@state planning clients of the ABS will beauraged also to address

. Itis worth noting that in his analysis, Baxter refers to Olegal séhetefdn usually reserved
for legal aid and similar services to the indiffems includingall legal services that are pro-
vided by ABS entities. Baxteupranoteg, at!&' -() . This does little to show that ABS entities
have increased access to justice to the needy.

" . OFF. LEGALSERVS INNOVATION, Supranote*+

r#. O%. Legal Servs. InnovatioRecommendation to the Court Apb"N(ﬂI Hello Divorce, Inc.
UTAH Sup. CT. + (Apr. !, LI+), https://utahinnovationg# ce.org/wpcontent/uploads/
L1+ /,&/Auth-Paclet-Hello-Divorce.pdfihttps://perma.cc/) H! U-&' FM].

"$. OFF. LEGALSERVS INNOVATION, Supranote*+

"%. Se€Comm. on Alternative Bus. Structurddeeting Agenﬁla'uesday, Mareh$!$%ARIZ. SUP.
Ct. (Ariz. ,!'+), https://www.azcourts.gov/LinkClick.aspx?bPleticket=BaG&Fu- c.* D&
portalid=, [https://[perma.cc/XW*M-FKB(] (recommending Trajan Estate for ABS
licensure in Arizona); Trajan WealtfitajanEstateés Approved by Arizona Supreme Court as the
First Alternative Business Structti®oN PR Newswire (Mar. &, !+, ):+&PM ET),
https://www.prnewswire.com/newseleases/trajamestateis-approvedby-arizona
supremecourtasthe-brstalternativebusinessstructure*,+!((*"" .html [https://perma.cc
/(KZ&CWJB].
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their Pnancial plannin@®® Since nonlawyers are not bound by the same ethical
rules as lawyers, there is no safeguard in place to prevent clients seeking legal
assistance for their estate planning needs from Trajan Estate from als@being
courage@in unethical ways to use andypfar the services of the Pnancial advi-
sory brm that is connected with that ABS. Moreover, the lawyers at Trajan Estate
have every Pnancial incentive to steer their clients to thated investment
advisoN whether it benebts their clients or not.

Arizona has approved many other ABS entities that provide primarily busi-
ness and Pnancial services, including Arete Financial, LLC (tax and accounting
services) and BOSS Advisors (tax, accounting, and business services such as en-
tity formation and dissolibn, Gkey performance indicator analySiduye dili-
gence, and businegdan analysis}’® Although each of these entities claims
they can improve access (@edable legal services, nor{esos the sorts of legal
services that are typically in high demand among individuals seeking free or re-
ducedcost legal services, such as assistance with flawilglisputes, housing
issues, benebts advice, criminal legal issues, and immigtédtiareover, their
target clients are individuals and businesses with mean#he indigent.

Another area where ABS growth has been signibcant in Arizona and Utah is
online legaltechnology companies. These entities, like Rocket Lawyer in Utah,
o( er individuals and smatb-mediumsized businesses online legal services
primarily by providing spware that helps them complete legal forms and pro-
vides answers to discrete legal questi&hat core, these services leave it up to
the client, typically without the input of a lawyer, to prepare legal documents.
Although these entitie have lawyers available to assist customers with issues
that go beyond the capabilities of the s@re, it remains unclear whether these
on-call attorneys can ensure that the ethical standards imposed on lawyers are
met. Nothing about Rocket Lawy®mpramise that getting legal advice will be
Quick and easyfpindicates that there will be time and consideration given to
abiding by ethical standard®.

It is unsurprising that these protelriven ABS entities are unlikely to cure
accesso-justice issues ithis county. The widest gap in access to justice is for
legal services for lovand middleincome Americans, and the legal services they

m#. Application for Initial License of Alternative Business Structéirez. Sup. CT. (Dec. *$,
#$#9 (Trajan Estate, LLC application for ABS approval) (on Ple with author).

"$ . ARIZ. JUD. BRANCH, supranote#+

"%, ABA Standing Comm. on Pro Bono and Pub. S8upporting Justice: A Report on the Pro Bono
Work of AmericaOs Lawyerdm. Bar Asfd I+ bgl$ (Apr.  #$18),
https://www.americanbar.orgéontent/dam/aba/administrativgdrobono_public_servicdg
_pb_supporting_justice_iv_Pnal.pdhttps://perma.cc/TR&X-&HT].

"& . SedROCKETLAWYER, INC., https://www.rocketlawyer.com [https://perma.c¢0ZM-PobIH].
rLld.
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need are typically not the probtable areas of law to which nonlawyers are at-
tracted!'® Areas with the greatest needlude family law, debtollection cases,
landlord-tenant suits, and mortgage foreclosur@sABSs in Arizona and Utah

do not focus on providing attorneys to defend these types of litigations, and the
vast majority of them do not even assist with cougdtion at all*'?

With regard to a few ABS entities that, at least on paper, appear to provide
services that could improve access to ju$titeh as the Utah ABS, Trajector
Legal, which &ers legal services to veterans who ha$ersa personal inju-
riesN it is unclear whether lawyers or nonlawyers control the delivery and quality
of the legal services provided by that eritityfrajector Legal plans to structure
its ABS with B4 percent or more nonlawyer ownership through a holding com-
pany!* While Utahhas an Innovation &ce that oversees its ABS sandbox, the
Innovation C& ce cannot dictate or monitor how these entities provide legal ser-
vices to the public. Because nonlawyers are not bound by the same rules of pro-
fessional conduct as lawyers, this mstdincrease in access to legal services
through ABS entities likely risks trading lower prices for unacceptably low qual-
ity. But legal services are not commodities for which it is acceptable to have a
price/quality spectrum that increases access witkverlquality product. Sig-
nibcantly, in the case of Trajector Legal, there is already an abundance of lawyers
who handle personahjury cases on contingenfge arrangements. As a result,

. C. Thea PitzenCan Nonlawyers @k the Legal Services, BapBar Assd (Apr.!', I(1! ),
https://www.americanbar.org/groups/gpsolo/publications/gpsolo_ereptt/ /april-
I(" /canrnonlawyersdose legat serviceggaptwo-statesremovebanfee sharingpartner
shipsnonlawyers [https://pema.cc/ARZ-TYKQ].

m. Seé\BA Standing Comm. on Pro Bono and Pub. Senpranote'(" , at’) -'*; Lewis Creek-
more, RonkZ Hughes, Lynn Jennings, Sarah John, Janet LaBella, C. Arturo Manjarrez,
Michelle Oh, Zoe Osterman & Marta Woldihe Justice Gap: Measuring the Unmet Civil Legal
Needs of Lelmcome AmericansLEGAL SERvs Corp. ' (June (™),
https://www.Isc.gov/sites/default/pPles/images/TheJusticeGapliReport.pdf  |https:/
perma.cc/N)R+DFEK].

n#. SeeARIz. JUD. BRANCH, supranote!* | https://www.azcourts.gov/Portald/ /Approved!(
ABS !( summaries.pdf [https://perma.céMNB-*CKR]; OFF. LEGALSERVS INNOVATION,

supranote)' .
n$. OFF. LEGAL SERVS INNOVATION, supranote )'; seeD$. Legal Servs. Innovatiorgandbox
Authorization Packet: Legal Claims Bendlpasi Sup. Ct. [)-*] (Mar. !II', 1" ),

https://utahinnovationc& ce.org/wp-content/uploadsi(! /(* /Auth-PacketLegalClaims
Benebts.pdf [https://perma.ctANN-MUCN] (approving Trajector Legal under its former
business name OLegal Claims Benebts, LLCO).

n% O$. Legal Servs. Innovatiosupranote") , at ].
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this is not the sort of area in which those with deserving cadeadaess to
counsel

Baxter claims thaBnost people and small businesses cannot bPnd anyone to
help them understand their rights and obligations, make their legal decisions, or
represent them in coudand that theyhave less experience with the, less
understanding of their rights and obligations, and less preparation to navigate
the legal syste®!® He then bemoan&he Rood of unrepresented litigadia
the courts and opines that at a time wii@onPdence in our government [is] at
historic lows, the dayo-day perception among people and small businesses that
the judicial system only works for the banks, insurance companies, and landlords
reduces even further their belief tgastice for alfis a reality in Americ@!’

Critically, Baxter provideso suppofor his proposition that NLO will help
solve any of the problems he describes. Although it is undisputed that a huge
gap in access to legal services exists in the United States, none of the inequities
Baxter cites have been shown to be solved by increasing the availability of NLO.
As noted above, the vast majority of ABS entities licensed in Arizona or Utah do
not o&er to represent indigent clieritscourt Only a few &er any type of court-
room representation, and those that do are primarily focused on persjumgl
and masgort litigation, which are areas of law that are already well served by
lawyers in private practice, en with contingencyee arrangements that do not
require clients to pay any legal fees unless and ueyihttn money damagé¥s.
Thus, increasing NLO will not decrease the number of unrepresented individu-
als in courll where the acceds-justice gap is widest? The so ware programs

w. Similarly, it was recently announced thete plainti&s®O personadjury brm, Scout Law
Group, had formed an ABS with a Miatmased investment brm to expand the brmOs per-
sonatinjury and massort practice, a beld that is already highly concentrated by lawyers of-
fering contingencyfee options to clients. Kevin Pentdkrjz. Law Firm Partly Owned by In-
vestment Firm Launchesv()$ (Sept.#!, #$##*:$#PM), https://www.law ()$ .com/pulse/
articles!+(#+,([https://perma.cc/WKU) -UAGB].

n#. Baxter,supranote*, at##", #(!.
ng. Id. at#(#(footnote omitted)

1% See e gVilliam R. TownsU.S. Contingency Fees: A Level Playing\WekiD INTELL. PROP.
ORG. (Feb. #3$!$), https://www.wipo.int/wipo_magazine/en#$!$/$!/article_$$$#html
[https://perma.cc/PUQ-" RAC] (contingencyfee arrangements are O[eh used in per-
sonal injury, medical malpractice and commercial collection casesO); MatmictieDanzon,
Contingent Fees for Personal Injury LitigatiBaLL J. ECon., #!(, #!( (1"%() (OContingent
fees are the dominant form of payment for pl&rditorneys in personal injury litigation in
the United States O).

n&. One recent study found #l at least one party was sedpresented in the majority of civil
matters in U.S. courts. Paula HannafoAdor, Scott Graves & Shelley Spacek Miavjl
Justice Initiative: The Landscape of Civil Litigation in StatéNEGO@IE&TR. FOR STATE CTS. iv
(#3$!'4), https://www.ncsc.org/~/media/Files/PDF/Research/CivilJusticeRep#ti+:ashx
[https://perma.cc/fo®P-VHYS].
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or Pnancial managers that consumers hire through an ABS entity do nosposses
the skills and qualibcations to represent them in court in underrepresented cases;
indeed, they do not even hold themselves out as such.

Baxter is correct that individuals and businesses with less experience in the
law face a higher hurdle to understargltheir rights and obligations under the
law and how to navigate the legal system. However, he ignores the most logical
solution to this problem: providing a lawyer who is well versed in legal practice
and rules to advise them. These clients do not apédvestment manager or a
sdbware system that requires them to Pll in the critical terms of their own legal
documentsl such as what the ABS entities approved in Utah and Arizona com-
monly do.

It is also dcult to comprehend how involving mo@anks, nsurance
companie§€and other probdriven entities in providing legal services, as Baxter
advocates, would foster trust in the legal system among more Americans. If an-
ything, turning the keys to law Prms over to Pnancial institutions that are not
bound by the same ethical constraints as lawyers will increase public mistrust of
the legal proceBknot reduce it.

Further, contrary to Baxt& notion that lawyers are doing little to improve
access to justice, lawyers already provide enormous amountshainorevork
and continue to look for ways to provide legal services to indigent clients for free.
According to a&#" ABA report, eightyone percent of attorneys have provided
pro bono services at some point in their car&&idoreover, about eighty per-
centof the attorneys surveyed stated that they believed that providing pro bono
services was somewhat or very important to their practice, and most attorneys
in private practice who provided pro bono services were motivated to do so by
their ethical obligatins and professional dutié®. This support for doing pro
bono work is codibed in Model Rule% which states, in part, that every lawyer
nhas a responsibility to provide legal services to those unable@&peynost
all states have adopted some versibthis rule and encourage lawyers to com-
plete at least$y hours of pro bono work per ye'gt.Law bPrms, law schools,
corporatecounsel &oces, and government lawoses have worked toward inte-
grating pro bono functions and policies into their dayday practice.

Local governments have also worked to adopt programs to foster lawyer in-
volvement in legal work for the indigent. For example, NYSB/CGhgmported
the New York City Counc®®ight to Counselegislation that provides free le-
gal representation in eviction caSes move that increased representation in

4. ABA Standing Comm. on Pro Bono and Pub. Senpranote#&( at' .
mLod. at#!, )*.

™ . MODELRULES OFPRO. CONDUCTT. ' .#(AM. BARASHN 1&!8&).

$. ABA Standing Comm. on Pro Bono and Pub. Seupranote#&( at).
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Housing Court from! percent ta&$percent?* In Massachusetts, lawyers can
provide pro bono legal advice from thelir es or homes by volureng with
Massachusetts Legal Answers Online, a project coordinated with th&°ABA.
Unlike proposals to expand NLO by revising Rul& these programs increase
access to justice in concrete and specibc ways that are targeted to those in need.
One certaily would not expect feprobt entities such as Rocket Lawyer or Legal
Zoom to provide their services for free to the indigent, and there is no evidence
that they do so.

Baxter also places the onus of solving the atagastice problem exclu-
sively on he shoulders of lawyers, positing that it is the duty of the profession
to provideQegal service for &ll?® As Baxter would have it, lawyers need to ad-
just their practices to provide mucteeded legal services, rather than consider-
ing other, potentiallynore ¢ ective alternatives to solve this societal problem.
Although he asserts that it is the duty of state bars to ensure that every person
has access to legal services, no other profession is tasked with such an expansive
and expensive charge. Doctors are not held accountable for ensuring that every
sick person has medical care; nor are accountants charged with ensuring that
everyone has help bling their taxes; nor are estidte developers tasked with
ensuring that everyone has a home. That is bethese are societal problems
that require action on a much broader scale and are, thus, the responsibility of
federal, state, and local governments. Baxter and others who advocate for re-
forming Rule(.&fail to acknowledge this key notion. Instead, lookm@dopt
and expand programs of the type described in Section 11.B below is the best
avenue for closing the accésgustice gap.

In addition to ignoring solutions for legal services for the indigent outside of
NLO, Baxter ignores the other existing awes for legal assistance beyond pro
bono services that would serve individuals and small businesses simply looking
to obtain more pordable legal advice. The truth is thatoadable options for
legal assistance already exist in our country. For exdeplrangements allow
for Rexibility in how a client pays for legal serviéégor instance, the contin-
gencyfee structure allows many Americans to obtain legal assistance with a wide
array of legal matters without the Pnancial burden of paying aryhaie for

4. Teitelbaum supranote*#, at#+

$. Massachusetts: Free Legal AnsiwersBar Asd, hitps://mass.freelegalanswers.org/
Attorneys/Account/Agreemeiffittps://perma.cc/%XK" -TSB%.

"%, Baxtersupranote& at#*".

r&. SeeAlternative Fee Arrangemefts. BAR Asd, https://www.americanbar.org/groups/
delivery_legal_services/initiatives_awards/alternative_fa#ps://perma.cc/YVF~V" XP]
(noting that alternative fee arrangements provide resources to help lawyers make their
Oservices morpardable, accessible and transparent te &ma moderaténcomeclientsO).
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legal service®® Additionally, lawyers who represent clients in house closings or
prepare routine wills are able to do so relatively inexpensively$amdab a Rat
fee!?®

The United Kingdon® experience with ABS provides a helpful example
here. ABS brms licensed in the United Kingdom have been disproportionately
concentrated in certain sectors, particularly the persopaly Peld, wherBl
between%&!land!%&H# ABS brms accounted fé#(  of the market shar&?
Although the rush of AB8censed bPrms into the U.K. persofiajury market
(which does not explicitly embrace contingeifieg arrangements) brought in
new types of investors, it did almost nothing to increase access to pengamyal
lawyers for those who could nof@d an atorney. Before ABS entities were
licensed in the United Kingdong)*+( ] of those who brought a personal injury
matter in England and Wales reported they did not pay for their solicitor because
the solicitor was compensated by their insurance company, mtesoted under
a no win no fee arrangement, or was provided through legad &idde union,
or some other sour€¥! Because the United Kingdom has embraced a variety
of options for expanding access to lawyers fardable or free legal services,
ABS las made little dierence in addressing access to justice there. The same
would likely be true in the United States, should the United States adopt more
of the reforms advocated herein that are targeted at improving access to justice,
rather than jumpinga allow forprobt NLOs to enter the legal market.

4. See, e, gFees and Expenges Bar Asdd (Dec. # 1%!9%, https://www.americanbar.org/
groups/legal_services/milvets/aba_home_front/information_center/working_with_lawyer
/fees_and_expenspgtps://perma.cc/' AEV-DNRB] (noting that contingency fees are used
Omost $en in cases involving personal injury or workersO© compensalimngs, supranote
&&'(noting that contingencyee arrangements have become Oa standard practice in the U.S.
for Pnancing certain types of civil lawsuitsO); Dangopranote&&.'at!&#OContingent fees
are the dominant form of payment for plajntattorneys in personal injury litigation in the
United States.O).

"$. Mary Randolph,How Much Will a Lawye€harge to Write Your WjlIROLO, https://
www.holo.com/legalencyclopedia/howmuch-will -lawyer chargewrite-your-will.html
[https:/iperma.cc/TX"F-F, KS] (OtOs very common for a lawyer to charge a Rat fee to write
a will and other basic estate planning documents. The low end for a simple- threfyed
will is around-#%%); Gina Freemarverage Closing Costé!in: Complete List of Closing
CostaMoRTGAGEREPORTS(Jan.!&, 1%!!), https://themortgagereports.com"%AUguide-to-
mortgageclosing costswhataveraganortgagecostsare and-how-to-keepyourslow
[https://perma.cc#RC. -MFPS] (stating that attorney fees for house closings &84D).

1%& Robinsm, supranote+", at!%
%! Id.at!" -!, .
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B. Lawyers Are Innovative

Advocates of expanding NLO also cannot show that nonlawyers need to be
allowed to own law Prms in order for the innovation to occur that they claim is
required to improve accassjustice. In fact, lawyers and nonlawyers are already
working togethell under existing ethics rulBito innovate legal services.

Moreover, as the ABA recognizedfB¥#$when passing Resolutidh ,*32
innovation can and should occwithoutchanging Rulé .& In its report, the
ABA identibed a number of innovative programs that are being promoted by
members of the bar to expand access to legal services. Examples include online
dispute resolution, new tools and forms of assistance for pro se litigants, ex-
parded virtual court services, streamlined litigation processes, technology to fa-
cilitate pro bono work, and technology and innovation to help lawyers deliver
their services mord eiently*® For instance, New Yo&Navigator Project al-
lows nonlawyers todip unrepresented persons navigate the court system with
support from members of the New York B&rThe Navigator Program does not
send nonlawyers into the courtroom or ask them to provide legal advice; rather,
it utilizes nonlawyer volunteers to answer questions about how the court system
works and where to bnd certain informatith Alaska and Hawaii states with
large rural populatioris have also instituted similar legavigator programs
0) ering assistance in navigating farrldyv and housing problemsuch as di-
vorce, child custody and evictiéfi.Virtual legaladvice clinics, likBlassachu-
setts Legal Answers Onliaaed the AB® Free Legal Answers website, broaden
the involvement of attorneys in providing higjuality legal assistané&.The
ABAB Free Legal Answers program, for example, allows users to post civil legal
questions that are answered by pro bono attorneys licensed in theSstster
Topics covered include those most commonly requested by pro bono clients:
family, divorce custody, housing, eviction, homelessness, consugtds, p-
nanciatassistance, employment, unemployment, heafddisability, civit
rights, incomemaintenance, juvenile, and education t&Additionally, New
York® Legal Information for Families Tag program provides legal forms in

"#. AM. BARASHR, supranote*" .
. Bivenssupranote+#

$. N.Y.C. Hous. Ct.,Court Navigator PrograidYCouRTs, https://nycourts.gov/courts/nyc/
housing/rap_prospective.shtrftittps://perma.cc/, WB, -PAZM].

s Id.
r&. Teitelbaum supranote,#, at#%

. Free Legal Answefsv. BAR As, https://abafreelegalanswers.orfhttps://perma.cc/
HGH#C-PB4S].
r(.Id.
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numerous languages to litigants in family court aférs live chat hotlines to
answer questions? Unlike for-probt ABS entities such as Rocket Lawyer and
Law Pal, which seek to use technology to eliminate a I@wylerin providing

legal services, these innovative programs seek to use technology to improve ser-
vices for litigants who otherwise could n@bad a lawyer.

In addition to these innovative methods of providing needed legal services
to those who otherwis@atk access to such services, law bPrms have been devel-
oping internal tech incubators to improve their delivery of services. Indeed, one
report indicates that alternative legadrvices providers formed by law Prms are
fast-growing participants in the maet!*° For example, in Junés!!, Cleary
Gottlieb Steen & Hamilton LLP announced the launch of an internal entity called
ClearyX, described as a new platfabasigned to reimagine how legal services
can be delivered using innovative combinations of pepplegss and project
management discipline, augmented by a range of technoléfi€searyX aims
Qo explore the use of existing and emerging legal technologies and act as an in-
cubator for new products, processes and services that can improve clignt exper
ences and increas& @ency through Rexible business models and pridiig.

The availability of these innovative programs to increase access to legal assistance
shows that, contrary to Baxt®thesis, lawyers are quite capable of implement-

ing ew process design, new service models, new operating models, new bnan-
cial models, new savare, and new marketing strategdes well as generating

rew ideas for how to market to clients not accustomed to using lawyers, how
to deliver quality service at mudwler fee structures while still making a viable
income, and how to leverage technoltmgnake all this happe®* As lawyers

gain experience with programs like ClearyX, they will be able to apply this in-
novative technology to all aspects of their practicduding pro bono services.

4. LIFT, https://www.li' online.org/about/whatwe-do [https://perma.cc{() JH(MG].
This group recently rebranded itself as Family Legal Care.

1$% Press Release, Thomson Reuters, Alternative Legal Service Providers Are Quickly Becoming
Mainstream for Law Firms & Corporations, Creatingi+a Billion Market(Feb. ++ 1%!4),
https://www.thomsonreuters.com/en/preseeleasedo!+/february/alternativelegat servi
ceprovidersare-quickly-becomingmainstrearfor-law-Prms-and corporationscreating
a-+,-billion-market.html[https://perma.cc/U, EN-L) RT].

1$1. Cleary Gottlieb Launches ClearyX, A Platform for HigigytEAl and DatBriven Legal
ServicesCLEARY GOTTLIEB (June !-, 1%!!), https://www.clearygottlieb.com/newsand
insights/newslisting/clearygottlieb-launchesclearyx [https://perma.cc/GHH-Z. D#.

1$& Id. Other global law brms are adopting similar approaches. Alex Hesfithat@roliferation
of Alternative Legal Services ProvigeraNexis (Aug. !, , 1%!4), https://www.lexisnexis
.co.uk/blog/future of-law/the-proliferation of-alternativelegat serviceproviders https://
perma.cc/YAN-MWRP].

1$". Baxter,supranote,, at!, ) (footnote omitted)
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Moreover, Baxter is wrong in claiming that Rulé needs to be reformed
because it supposedigrohibitsO providing Oncentive compensati@nto
nonlawyers who have ti@equisite skills and experieideeeded to foster in-
novation in the legal industy* Many law Prms have nonlawyer executives, in-
cluding chief operating)ocers or technology managétslUnder current ethics
rules, law Prms can already provide incentive compensation to and shalte overa
probts with such nonlawyer managétfsRule' .( prohibits sharing fees with
nonlawyers on a caspecibc basis, which makes sBitbe motive to probt
from individual cases should be limited to those who are trained in legal ethics
and grasp the neddr lawyer independencé’ If nonlawyers are necessary to
make Prms more innovative, sharing in the &raverall probts ought to u
ciently motivate them.

Baxter also argues that nonlawyers are unable to help clients due to fear of
severe penaltiesifthe unauthorized practice of Iaf#.Again, Baxter ignores the
Rexibility already built into the current rules of professional conduct which allow
nonlawyers to help lawyers provide legal services, albeit under the supervision
of a qualibed lawyer. For example, in the Comments to Model Ruthe ABA
explains that

limiting the practice of law to members of the bar protects the public
against rendition of legal services by unqualibed persons. This Rule does
not prohibit a lawyer from employing the services of paraprofessionals
and deleging functions to them, so long as the lawyer supervises the
delegated work and retains responsibility for their witk.

. 1d. at #'$ (emphasiomitted).

r#. See, e, glennifer Hil, The Changing Role of Law Firm LeadghspVHITE PAPER* (#$!"),
https://www.alanet.org/docs/defaulsource/whitepapers/alahite-paper-- september
#$!".pdf [hitps://perma.cc/XH(H-RY®BG] (JT] he biggest change in law prm leadership
over the past two decadeag,ide from the way that technology has changeddile is from
where leadership is sourd®jlid. at!( (nearly*$+ of individuals who responded &#$!"
survey had worked with a nonattorney CEGatafw brm), Christopher Nieschélhe Culture
of Law: Can Nehawyers Successfully Run Law FitmsZom (Mar. #*, #3#] 1#:$' AM),
https://www.law.com/internationatedition/#$#Y $*/#" /the-culture-of-law-cannon-
lawyerssuccessfil-run-law-brms[https://perma.cc/HKP, -*EV ].

I"$ . MODELRULES OFPRO. CONDUCTT. ' .((a) (AM. BAR AsSN #$#9.

"%. Id.

&. Baxter,supranote(, at#(#

" . MODELRULES OFPRO. CONDUCTT. '." cmt.# (AM. BAR ASSR #$#9.
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Nor does the rule prohibit outsourcing support services, such as document
review or due diligenc®® The legalnavigator programs desbed above pro-
vide just one example of how this can work well to provide free ecdstdegal
services to the needy. Moreover, in the business context, lawyers commonly uti-
lize paralegals and legal assistants to provide more administrative Sesvickes
as preparing corporate bliiggas a complement to the work being provided by
attorneys.

C. Lack of Consumer Complaints Is a Red Herring

Another argument®ered in favor of embracing NLO is that in jurisdictions
where ABS and NLO have been expanded, wevycbnsumer complaints have
been reported about the legal services being provided to the public. For example,
as of Junddo!!, Utah disclosed that there had been only eleven complaints re-
ported to the @ ce of Legal Services Innovation, and even fewes henm
related complaint$>*

This argument is a red herring. Nearly all consumer complaints about legal
services go unreported. 1#6™, the most recent year for which the ABA pub-
lished data on lawyer discipline, less than-qnarter of one percent of allac-
ticing lawyers with active licenses in feltye states and the District of Colum-
bia had been publicly disciplined for attorney miscondifcMoreover, as
Baxter acknowledges, complaints @fa]most alDbled byGtate bars or com-
peting lawyers; liey are rarely Pled by consun@téThus, the lack of major
consumer complaints clearly does not mean that NLO services &ectethby
the inherent conRicts that they face.

D. Failure to Respond Siently to Ethical Concerns
Finally, proponents oéxpanding Rul€.) have not satisfactorily responded

to the many ethical concerns about NLO that have been raised by various mem-
bers of the bar, including those concerns that are described in thisEssay.

4. SeeABAStanding Comm. on Ethics & Pro. Resp., For®al)(" (1%%).

m. Ctr. for Innovation, Innovation Trends Repot™, AM. BAR Asfd *# (1%l!),
https://www.americanbar.org/content/dam/aba/administrative/cenfer-innovation/aba
chinnovationtrendsreport%!!.pdf [https://perma.cc/ C)) -LK*Y].

$. Proble of the Legal ProfesaionBar AssB '%* (1%!'), https://www.americanbar.org/
content/dam/aba/administrative/newt/!" / %#!/polp.pdf [https://perma.ccH"WE-
FCPA].

"% Baxter,supranote), at!)! n.,, .

. Baxter suggests that raising concerns about the prospect of nonldwyrersire not bound
by ethics ruled inBuencing lawyer judgments is an Oindictmentiof  of the population.O
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The general attitude among advocates of NLO, including Baxter, is that law-
yers are just another set of service providers with no special responsibilities to
their clients. For example, Baxter suggests @many, if not mosQtasks that
lawyers complete do not require legal training, and some coulerfmemed by
high-school students with no legal educati®nWhile Baxter may have been an
exceptional higkschool student, his assertion is simply false. B&eagamples
of tasks that do not require legal training oversimplify the nuanced nature of the
practice of law. While it may be true that a paralegal, legal assistant, or courier
could deliver a document to a cdlieis Baxter suggestshat same individual
is unlikely to be able to answer questions that may be raised by a court clerk or
respond to otheclient needs that might come up during the bfiffg.

Moreover, proponents of NLO, like Baxter, seem to advocate for quantity
over quality, insisting that more competition is needed to allow for pnieed,
more available legal servic&sBut this insstence on more supply does not ad-
dress thedValmart &ecOthat many lawyers reasonably fear. Their concern is
that allowing NLO will result in large, welunded ABS entities controlled by
nonlawyers that wilsimply drive out of business smaller lawnarthat have
well-trained lawyers, aré @n located in (and integral to) smaller or rural com-
munities and are unable to compete with large corporations. Allowing this
would leave markets with few lawyers who are integral participants in their com-
munities*® Baxte® lack of concern about this wgliounded fear does not
comfort those who oppose reforming R{le.

"#1$%&""#

Lawyers have legitimate fears that allowing nonlawyers to own law Prms will
cross the ethical line and impair lawy@wdependent legal judgments. Without

Id. at#*%This is nonsense. There is legitimate concern that those who have not been trained
in legal ethics and do not have a law license to lose could prioritize probts over client interests.
This is not an QindictmentO of nonlawyers but simply a recognition that businesses prioritize
probts. By debnition, a profession (whether it be law, medicine, or accounting) excludes those
who have not received specialized training, taken an admission exam, and agreed to follow a
professional cree&ee, e.ProfessioCAMBRIDGEDICTIONARY, https://dictionary.cambridge
.org/us/dictionary/english/professiofhttps://perma.cc/%XS-RXVE] (debning profession

as Oany type of work that needs special training or a particular skillO and Othe people who do
a particular type of work, considered as a groupO)

. Baxter,supranote), at#)*.

4. SeeMoODEL RULES oFPro. ConpucT r. (.! (requiring lawyers to supervise their nonlawyer
sta&).

"$. Baxter,supranote), at#(*.

o SeeRubin, supranote™ (OWill the OWalart e&ectO simply drive smaller law brms, unable
to compete on price, out of the market entirely?0).
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demonstrated proof that permitting nonlawyer ownership of law bPrms will im-
prove access to justice or is necessary to promote innovation in the provision of
legal services, there is no basis to ease the longstanstimgfiosms imposed by
Rule$% Rather, as shown by the ABAecent rearmation of its policy against

NLO, state bars ought to respect the concerns that the vast majority of lawyers
have expressed about NLO compromising their independent legal judgments
and should decline to change R&R® prohibition against NLO.

Stephen P. Younger is a Litigation Partner in the NeWcéodf the law brm of

Foley Hoag LLP and is a past President of the New York State Bar Association.
opinions expressethis Essay are those of the author and do not necessarily ref3ect the
views of Foley Hoag LLP or its clients.



